Environmental Law Outline
Policy
1. Perspectives on Environmental Degradation

a. Economic (R 2-18)
i. Normative goal to maximize social welfare (make everyone as well off as possible).  Since pollution is related to economically profitable activity, there will be a socially optimal amount of pollution.  

ii. Positive characteristic: explains excessive pollution as a divergence between polluter’s private costs and social costs of the activity.  Costs of air and water as disposal media are external to the manufacturer.  

iii. Attitudinal characteristic: pollution isn’t viewed as a result of morally dubious activity worthy of opprobrium. 

iv. Need to design social mechanisms to control undesirable aspects of environmental degradation.  

v. Tragedy of the Commons (Garrett Hardin)
A. Open pasture analogy: each herder has an incentive to add cattle, but aggregate effect is to render land unproductive as a result of overgrazing.  “Freedom in a commons brings ruin to all.”  

B. Advocates use of coercive powers of govt to prevent excess pollution of a commons (air, water).  

vi. Problem of Social Cost (Ronald Coase)
A. Problem of pollution is reciprocal, arises due to simultaneous presence of two parties.  Whether to enjoin polluter depends on comparison of reciprocal harms.  
B. When a polluter and pollutee can bargain costlessly, will reach socially desirable agreements and amt of pollution will be independent of legal regime.  If legal regime enjoins (or not) or taxes (or not), the parties will bargain through contract to reach the socially optimal amt (fixed) of pollution.

C. If bargaining costs are high, greater than potential benefit parties can obtain, no agreement will take place and the choice of legal rule affects the amount of pollution and level of social welfare.  
b. Non-Economic (R 19-49)

i. Rejects the normative goal of maximization of social welfare.  Can be either human-centered or nature-centered.  

A. Human-centered: derive appropriate conditions for environmental treatment by reference only to interests of humans.  Nature only protected because humans value it.  

B. Nature-centered: human species has independent obligations toward other forms of life.  Nature must be protected for its own sake, not because of its usefulness to humans.  

ii. Economy of the Earth (Mark Sagoff)
A. Distinction between dual roles as consumers and citizens

1. Consumers—seek to satisfy personal preferences

2. Citizens—seek to promote the public interest

B. Distinction between pluralist and deliberative conceptions of political process
1. Goal of political process is to ascertain public interest through deliberation rather than to simply aggregate self-interested preferences

C. Environmental regulation is not based on correcting market failures by eliminating externalities.  Instead, social regulation embodies public values that society chooses collectively (EPA, OSHA)—citizens articulating a vision of a desirable society, even if conflicts with individual interests.  

D. Ways the costs of environmental regulation could affect regulatory standards:

1. Env laws could insist on ample margins of safety for the whole population even if costs would be ruinous to economy.  No-risk society. 
2. Env laws could price benefits of env quality and balance against resulting costs (economic perspective)

3. Sagoff chooses middle course: costs of compliance (technological and economic factors) with env stds taken into account so stds are reasonable in light of effort required to achieve them
iii. Respect for Nature: A Theory of Environmental Ethics (Paul Taylor)
A. Four beliefs of biocentric outlook on nature:
1. Humans are members of earth’s community on same terms as other living things

2. All living species (human and non) are interconnected

3. Each organism is a unique individual pursuing its own good in its own way

4. Human beings are not inherently superior to other living things

B. Five principles for resolving conflicts b/w interests of humans and other species (last 4 rely on distinction b/w basic and nonbasic interests):

1. Self-Defense: permissible for humans to destroy dangerous or harmful organisms that threaten human life or health

2. Proportionality: nonbasic interests (of humans or any being) can’t override basic interests (of any species)
3. Minimum Wrong: applies in cases where nonbasic human interests are so important as to justify harming basic interests of nonhumans, even from the perspective of a person with a respect for nature
4. Distributive Justice: applies where basic interests of humans and nonhumans are in conflict, so each party must get an equal share of the good

5. Restitutive Justice: calls for making up wrongs caused by Minimum Wrong and Distributive Justice principles, focusing on the soundness and health of the whole ecosystem and community rather than good of particular individuals. 

2. Environmental Regulation

a. Scientific Basis: Risk Assessment (R 50-84, I 1-32)

i. Process by which agencies determine a pollutant’s risk to human health (first step).

ii. Risk, Science, and Democracy (William Ruckelshaus)
A. Argues for a sharp distinction between risk assessment and management.  Wants political considerations out of risk assessment process, but brought in at risk mgmt stage.  

B. Risk assessment depends on a variety of assumptions that reflect the values of the individuals making the choices.  Discretion of individuals should be constrained through generic policies governing recurring issues (i.e. no-threshold model for carcinogens) to make RA uniform and uninfluenced by politics.  

iii. Legislating Acceptable Cancer Risk from Exposure to Toxic Chemicals (Alon Rosenthal)
A. Process of quantitative risk assessment, quantifying human health risks attributable to environmental hazards.  
B. Process for carcinogens has four stages:

1. Hazard identification—determines whether a substance is hazardous to human health, conducted through human epidemiological studies or long-term animal bioassays

2. Dose-response evaluation—determines relationship between dose of substance and probability of adverse health effects in humans.  Usually determined by tests on rodents.
a. Response threshold: dose of toxicant below which no adverse effects occur

i. Two types: population (where no one will respond) and individual (usually higher, since avg individual is not the most sensitive population member)

b. LOAEL: Lowest Observable Adverse Effect Level.  Lowest dose producing an adverse effect on the animals

c. NOAEL: No Observable Adverse Effect Level.  Next tested dose below the LOAEL.  Threshold dose is assumed to be between NOAEL and LOAEL.

d. To determine a human dose-response, the NOAEL is divided by a safety factor.  

e. No-threshold model: for carcinogens, threshold dose below which no risk may be seen is assumed to be zero.

f. Judgment call: how to interpolate animal dose-response curve from high doses to animals to low doses to humans.  By default, EPA requires use of Linearized Multistage (LMS) model (conservative method to estimate low-dose risk).  Agency RAs can choose another model only if there is persuasive evidence to support the choice.  

3. Exposure assessment—determines extent and method of human exposure to hazardous substances (water, air, soil, etc)

a. For carcinogens, assumption that the person at the maximum individual risk (MIR) is the maximally exposed individual (MEI).  

4. Risk characterization—provides numerical estimates of the health risk

a. EPA requires that in addition to the risk number, risk characterization should contain a discussion of the weight of the evidence for human carcinogenicity, summary of sources of uncertainty in the estimate (previous 3 steps), and a report of the range of risk.

iv. In Search of Safety: Chemicals and Cancer Risk (John Graham)
A. Studies risk assessment of formaldehyde to highlight policy choices made in dose-response evaluation
B. Conclusions: Even generic policies (Ruckelshaus) leave enormous room for policy judgments, shifting uncertainty from prominent decisions (choice of models) or less visible ones.  Also, generic policies often lead to results inconsistent with best scientific judgments.  

v. Breaking the Vicious Circle: Toward Effective Risk Regulation (Stephen Breyer)
A. Focuses on disparity between public (lay) and expert risk assessment
1. Lay risk perception issues: rules of thumb, prominence, ethics, trust in experts, fixed decisions, mathematics

B. Breyer doubts soln lies in more effective communication about risk (educational approach) but doesn’t offer any super alternatives…
vi. Cases

A. Industrial Union Dept, AFL-CIO v. API (1980) (I-1)

1. Issue of whether a OSHA standard that places the most technologically and economically stringent limitation possible on benzene exposure is sufficiently substantiated by a evidence that benzene causes cancer at high exposure levels, just because no safe exposure level can be determined. 

2. As a threshold matter, Secretary must find the toxic substance poses a significant health risk in the workplace and a lower standard is reasonably necessary and appropriate to provide safe employment.  

3. OSHA didn’t ask whether 10ppm was a significant health risk, but only whether 1ppm was the minimum feasible limit, consistent with carcinogen policy of no safe exposure level.  Issue whether court should not enforce the 1ppm limit since unsupported by findings that 1ppm level was necessary.  OSHA made no risk estimates at 10ppm b/c lack of data at low exposures made dose-response curve impossible.  

4. However, statute was designed to require feasible elimination of significant risks of harm, not a no-risk work environment.  (Safe =/ risk-free.)  

a. Agency must show (subst evid) more likely than not long-term 10ppm exposure present sign risk of material health impairment.  

b. OSHA not required to support sign risk finding with scientific certainty, just substantial evidence and/or “best available evidence.”  

5. Check notes…

B. Public Citizen Health Research Group v. Tyson (1986) (I-15)

1. OSHA rule limiting exposure to ethylene oxide based on imperfect scientific studies that overall created compelling evidence of toxicity.  Court supported the rule b/c the studies provided substantial evidence such that a reasonable person would conclude that EtO presents a cancer risk.  
2. Court recognizes that data need not be perfect and may not be complete, but that agency must use judgment to move to a policy conclusion from the record.  OSHA met duty “to identify relevant factual evidence, to state candidly any assumptions on which it relies, and to present its reasons for rejecting any significant contrary evidence or argument.”  

3. In contrast to Benzene case, agency went to great lengths to calculate significance of the risk of EtO, within bounds of scientific data.  And agency expressly found risk at 1ppm based on evidence, so no-threshold assumption is supported by subst evid.  

C. City of Waukesha v. EPA (2003) (I-26)

1. Challenge to regs under SDWA setting MCLGs and MCLs for radionuclide levels in public water systems, b/c EPA allegedly didn’t use “best available science” to determine the MCLGs (level with no adverse effects).
2. Court held for EPA under A&C std, since EPA relied on scientific data, explained when it rejected data, made a decision with a “rational relationship…to the data,” and adequately responded to comments.  Resolution of contradictory data was within EPA’s expertise.  

b. Objectives: Risk Management (R 85-115, I 32-42)

i. Process of risk management involves regulators making decisions about which risks to address and the extent to which they should be controlled.  Follows an RA.  At this stage, regulators have an estimate of magnitude of environmental risks and must decide whether or how much the risk should be controlled.
ii. Overview of RM Frameworks in Early Statutes, and Shift Toward CBA

A. NAAQS (criteria pollutants) set by reference to a no-risk framework.  Technology-based standards employed to allocate pollution control burden required by NAAQS.
B. HAPs controlled by technology-based standards, but will eventually be controlled by negligible-risk framework if reductions aren’t substantial enough.

C. SDWA …maybe technology-based and risk threshold frameworks?  Unclear
D. FIFRA uses risk-risk framework (accounting for environmental costs and benefits of pesticide) and risk-benefit framework (considers benefits and burdens of regulation)

E. Reagan’s Executive Order 12,291 mandates CBA for any major rule reviewed by OMB.  Clincon replaced with EO 12,866 requiring agencies to select approaches to mazimize net benefits unless the statute requires another approach.  So still CBA.  

F. Economists have recently developed new techniques for framing environmental benefits:

1. Benefits to human life and health

a. For valuation of lives, standard technique is the WTP approach

i. Identifies jobs similar except in risk exposure and determines wage premiums at riskier jobs.  Estimates additional probability of death at riskier job, and extrapolates to the value of a life.  

2. Benefits to the environment

a. Use Values—arise for resources one actually plans to use (estimated through travel cost method—what people are willing to pay to visit the site)

b. Option Values—for resources one doesn’t currently use but wants to use in the future (estimated by contingent valuation methodology (CVM); usually surveys of individual valuations multiplied by number of affected individuals)

c. Existence Values (Non-Use)—one doesn’t currently use or expect to use, but the existence nonetheless gives rise to utility (estimated by CVM)

iii. Acceptable Risk (Baruch Fischhoff)
A. Examines process by which particular risks are deemed acceptable.  Simplistic solns are likely undesirable.  For example, arbitrarily choosing a risk level (no risk, or 1 in a million) is not necessarily more desirable than a slightly greater risk at much lower cost or a slightly smaller risk cheaply gained.  

B. Also problematic is a fixed value trade-off b/w cost and risk.  The ratio of cost per unit of risk people are willing to pay will change as risk reaches high and low levels.

iv. Strategy of Social Regulation: Decision Frameworks for Policy (Lester Lave)
A. Nine competing frameworks for making regulatory decisions (going from those requiring the lease theory, data, and analysis and offering least flexibility, to opposite pole)
1. Market regulation—individuals choose what risk to be exposed to through market transactions (assumes complete info, no trans cost, rationality, no externalities, etc).  Competitive market produces an efficient (Pareto optimal) equilibrium, so govt regulation is unnecessary.  Puts faith in consumer info and judgments and sees bureaucratic costs are larger than costs from market imperfections.
2. No-risk—activities posing any risk are banned.  Requires little data, analysis, worry.  However, unrealistic—all activities, even natural ones, pose some risk.  Does not help to develop priorities or guidelines if no risk is infeasible.  
3. Technology-based standards—regulation is set according to BACT.  Doesn’t require estimation of benefits or costs; only need good engr judgment.  Crucial issue of the financial burden each industry can bear.
4. Risk-risk (direct)—risks eliminated and created by a particular regulation are balanced against each other, with respect to a group of consumers.  Won’t work if quantification is impossible, and still precludes consideration of nonhealth effects.  
5. Risk-risk (indirect)—risks to individuals other than the product’s consumer are taken into account as well.  Considers health risks to the people who produce the good, not just the consumers.  
6. Risk-benefit—benefits and burdens of a regulation are accounted for.  Allows for consideration of nonhealth effects, such as social goals: ecosystem, endangered species, individual freedoms.  Balances general risks of a reg against general risks; somewhat vague.  Intended to account for cost, convenience, and preferences, etc.
7. Cost-effectiveness—regulation seeks to achieve a given goal at least cost.  Mathematical problem of maximization under constraints.  Soln: equate effectiveness of last dollar spent on each activity (i.e. best projects are done first).
8. Regulatory budget—regulation can’t exceed a predetermined level of costs borne by affected parties.  
9. Benefit-cost (cost-benefit)—benefits and costs of regulation are quantified and compared.  Similar to risk-benefit but is more quantitative and formal.  Requires quantification of costs and benefits at varying levels of regulation.  CBA is usually a tool for defending the status quo, focusing on the present.
B. Four criteria to choose among frameworks:

1. Whether all relevant issues are taken into account—comprehensiveness
2. Whether there is an adequate intellectual foundation for the framework’s use

3. Whether the resources necessary to implement the framework are excessive (data)
4. Whether framework present public policy issues in a comprehensible manner

v. Cost-Benefit Analysis: An Ethical Critique (Steven Kelman)
A. Opposes the monetization of environmental benefits.  

1. Valuations based on willingness to pay (WTP) for environmental amenity, which is likely to understate the true value since WTP to obtain something new is lower than WTA compensation to give up something already had.  Plus there’s no such thing as an average individual whose WTP can be extrapolated (using people who take risky jobs as a measure of human life leads to low numbers!)
2. WTP calculated based on public transactions, which is a bad basis since people want different public values than they privately transact for (Sagoff).  

3. Mere act of pricing non-market commodities reduces their value (not priceless).

vi. Cases

A. Corrosion Proof Fittings v. EPA (1991) (I-32)

1. EPA issued final asbestos rule prohibiting all manufacture, etc and a staged ban on use.  Estimated 202 or 148 lives saved at $450-800 million.  Rule challenged on claim that rulemaking procedure was flawed and rule wasn’t based on subst evid.
a. Substantial evidence = less than weight of evidence; based on entire record, something a reasonable mind could accept as adequate support; even if there’s evidence to reach two opposing conclusions, just looking at whether enough to support the agency’s decision, and then defers to agency’s choice between two conflicting views.

b. All agency rules get presumption of validity.  If agency chooses not to exercise judgment w/out relying strictly on data, must cogently explain the exercise of discretion and offer a rational connection between facts found and choice made.

c. TSCA required the least burdensome regulation sufficient to control risk; not a zero-risk statute.  

2. Court held EPA presented insufficient evidence to justify the asbestos ban on two grounds: 

a. Failure of EPA to consider all necessary evidence

b. Failure to give adequate weight to statutory language requiring least burdensome regulation to adequately protect the environment

3. EPA didn’t consider a less burdensome regulation; only no reg or total ban, so benefits of the proposed rule were inflated.  Court wanted to see more cost/benefit calculation at intermediate levels of regulation.  Used high unknown benefits and unknown saved lives as a factor tipping the balance, which court felt was unreasonable.  Also proposed to ban a product that had no certainly non-toxic substitutes.  

3. Distributional Consequences of Environmental Policy (R 116-147)

a. Looking at who in the population receives the benefits, instead of aggregate net benefits.

b. Anatomy of Environmental Racism and the Environmental Justice Movement (Robert Bullard)
i. Racism plays key role in environmental planning and decisions.  Urban communities of color face worst environmental consequences that can’t be explained by income differences alone. 

c. LULUs in Minority Neighborhoods: Disproportionate Siting or Market Dynamics? (Vicki Been)
i. Survey of two studies of haz waste facility siting, asking whether disparity results from disproportionate siting or market dynamics.  Should look at area demographics at time siting decision was made, not now.  LULUs could conceivably depress the community housing market even if original siting decision was fair.

d. What’s Fairness Got to Do with It? EJ and the Siting of LULUs (Vicki Been) 
i. Three notions of fairness: 

A. Pattern of distribution: Spread burdens of LULUs proportionally over society by physically spreading them out, equalizing probability that a community would be chosen, or ensuring compensation to affected communities.  Or progressive siting to impose more burden on advantaged communities

B. Cost-internalization: Generators of waste pay full social cost resulting from disposal.

C. Process: Acceptable procedures for distribution of burdens (though doesn’t inquire as to the substance of the allocations)

e. Environmental Policy and the Distribution of Benefits and Costs (Henry Peskin)
i. Examines distributional impact of CAA, in allocation of benefits to regions.  Cost allocated to industries, govts, or households (consumption, taxes).  Costs of pollution control spread out evenly, but benefits are concentrated in highly polluted areas.  People of color are only net gainers from legislation.  Net benefits of CAA are not unfairly distributed w/respect to income, but are negative for all groups.  

4. Regulatory Tools/Options—Alternatives to Command & Control Regulation
a. Marketable Permit Schemes (R 148-160, 171-177 n.1-21)

i. Reforming Environmental Law (Bruce Ackerman, Richard Stewart)

A. Objections to C&C:
1. Firms meeting C&C have no incentives to reduce pollution further or invest in control technology development
2. C&C is insensitive to differences in costs of pollution abatement 

a. BAT wastes money by ignoring differential costs between plants and industries, ignoring geographic variations in pollution effets, and imposing disproportionate penalties on new sources (no risk of shutdown, but the lengthy regulatory process results in uncertainty and discourages investment).  Also puts disproportionate burden on profitable industries that can afford more stringent controls.  
b. BAT requires massive administrative info-gathering and prevents intelligent priority setting.  (Since regulation will either be all or nothing, and will necessarily be expensive, then agencies will be reluctant to identify new objects (pollutants, endangered species) for regulation.)  
B. MPS instead let you achieve a designated/chosen level of total pollution at least cost.  

1. Could have initial permits free or auctioned (w/incentive to reduce wastes)

2. Transferable (leads to efficient allocation of allowed pollution, and least-cost allocation of control burden).

3. Provides economic rewards for polluters who develop environmentally superior products and processes.  

4. Administrative advantages: 

a. Eliminates info-processing tasks for govt to determine BAT

b. MPS frees up financial resources for effective and informed regulation—when permits expire, they have to purchase new permits at auction 
c. Auction MPS would correct the current problem of delays while industry challenges regulatory decisions, and the difficulty of monitoring for violations or relying on self-reporting.  
d. Limits dispute to question of whether discharges exceed permits

e. Provides stronger incentives for effective monitoring and enforcement, since otherwise permit prices would plummet.  

C. Reformed MPS requires four bureaucratic tasks:

1. Agency estimates amount of pollution presently allowed by law in each watershed and air quality region
2. Run a system of fair, efficient auctions for polluters to by rights for limited terms

3. Run a title registry in each region to allow buys and sellers to transfer rights

4. Consistently penalize polluters who discharge above permitted amounts

b. Effluent Fees

i. The Theory of Environmental Policy (William Baumol, Wallace Oates)

A. Effluent fees (taxes per unit pollution), like MPS, can lead to an environmental standard at least cost.  
B. MPS reduce uncertainty about whether a given level of environmental quality will be met (just need effective enforcement, and number of permits are fixed).  Effectiveness of MPS are not eroded by economic growth or price inflation.

C. Effluent fees are less certain; environmental quality depends on the magnitude of the fees and may take some iteration to reach the right level.  Changes in currency valuation affect the pollution level as well.  Fees are more expensive for polluters since no initial entitlement (grandfathering).  Hard to set when some sources are in more/less polluted areas.  Plus they’re unfamiliar to people, who may prefer status quo of permits/MPS.  
D. However, fees make money for public by pushing costs onto the polluter.  And no transaction costs in trading permits around; polluters just pay the fees.  

c. Deposit-Refund Systems (R 160-171, 177-180 n.22-39)
i. D-R Systems: Theory and Application to Environmental Policy (Peter Bohm)

A. Purchasers of environmentally harmful products must pay a deposit that is refunded upon proper disposal.  Tax at purchase, subsidy at return.  

B. Effective when hard to detect disposal of the item, like batteries, so a ban or tax will be insufficient tools.  

C. i.e. Deposit on sulfur content of fuel and a refund on sulfur recovered.

d. Liability Rules (same)

i. Liability for Harm vs Regulation of Safety (Steven Shavell)

A. Regulation operates prospectively (ex ante)—polluter must meet a standard or face penalties.  Liability operates retrospectively (ex post)—polluter can engage in any activity but is liable for resulting harm.  Liability controls indirectly, creating incentives for reduction of risk.  Liability can either be a strict liability or a negligence rule system.
B. Four factors relevant to choice between liability and regulation:

1. Liability preferable if private actors have better info than regulatory authorities about an activity’s risk

2. Regulation preferable if actors causing risk may have insufficient assets to pay for resulting harm.  Actors would have to prevent the risk rather than compensate for the harm.  
3. Regulation preferable if there’s a possibility that suits will not be brought if risky activity causes damage.  If harms are widely dispersed, it’s unattractive for one victim to pursue legal action.  Or harms may not manifest effects until a long time later.  Or it may be hard to determine which party is responsible for the harm.  
4. Relative administrative costs between two schemes (tort system vs direct regulation) are relevant; arguments showing that tort system is cheaper…
C. Suggestion to use both liability and regulation together to control risk

1. Should a party’s adherence to regulation relieve him of liability if harm occurs? 

a. No—To encourage surpassing regulatory requirements

b. No—Regulatory rqmts can be less rigorous than if regulation was only means to control risk

2. Should a party’s failure to satisfy regulatory requirements automatically result in liability?

a. No—Better to let parties evaluate the costs of compliance vs risks resulting so money isn’t unnecessarily spent

e. Informational Approaches (same)
i. Informational Approaches to Regulation (Wesley Magat, W. Kip Viscusi)

A. In some cases, hazard-warning schemes may be more effective than direct regulation.  For example, where safety may be increased by manufacturers or consumers using the product in a certain manner.  Adequate information allows people to adjust their choices to conform to their own risk preferences.
B. Four options: do nothing, ban product/activity, undertake action to directly alter the risk (regulations), or adopt a hazard-warning program.  

C. But informational regulations are not completely effective, since people don’t read the info or fail to act upon it.  Human element is unpredictable.  

5. Federalism and Environmental Regulation (R 182-206)
a. Pyramids of Sacrifice? Problems of Federalism in Mandating State Implementation of National Environmental Policy (Richard Stewart)
i. Rationales for centralization of environmental regulation at federal level:

A. States may refuse strict env stds for fear of losing industry to lax states

B. Centralization may produce economies of scale

C. Env interests can have a comparatively greater impact on policies at national level

D. States underregulate b/c some negative effects of pollution affect other states (spillover)

E. Communities more willing to make sacrifices for env quality if everyone else has to also

ii. Rationales for decentralization to state/local level: 
A. Diseconomies of scale, in that some localities bear more of a burden from federal regs than they recover in local benefit
B. Centralized decisions impair self-determination

C. Costs of environmental regulation can be distributed regressively, which is offensive coming from a federal level

b. Rehabilitating Interstate Competition: Rethinking the “Race-to-the-Bottom” Rational for Federal Environmental Regulation (Ricky Revesz)
i. Two prominent arguments for regulation at federal level:

A. States will underregulate b/c some benefits would accrue to other states (externalities)

B. Even in absence of interstate externalities, states would underregulate to attract industry (race-to-the-bottom)

ii. Race-to-the-Bottom

A. Form of prisoner’s dilemma, with both parties betting the other will take a less than optimal but self-protecting path, where everyone ends up worse off.  Results from inability to coordinate actions.  

B. No support for this in theoretical literature on inter-jurisdictional competition.  In absence of externalities, local govt should trade off benefits of industry (jobs, taxes) against health harms for local citizens.  

C. If RttB exists, federal regs won’t solve: states will lower stds in other areas (worker safety) and social welfare will be impaired.  

iii. Therefore RttB is an argument against federalism.
6. Public Choice and Environmental Law (R 207-248)
a. Public interest view of environmental regulation: govt acts to mitigate social welfare losses arising from externalities.  Public choice view: env regulation is response to pressure of powerful groups seeking to further individual interests, generally at expense of social welfare.

b. Regulation doesn’t just impose costs on industry.  Also protects firms from worse outcomes or imposes differential costs (relative gainers/losers).  So environmental regs can be explained as the response to the pressures of the relative gainers.  

c. Toward a Theory of Statutory Evolution: The Federalization of Environmental Law (Elliott, Ackerman, Millian)
i. Explains enactment of CAA as state env reg posing serious threat to powerful groups (auto and coal industries), who lobbied for federal legislation as a means of preempting state stds and diminishing impetus for further state legislation.  Then Nixon and Muskie competed for environmental platform, so more stringent env leg was adopted despite env group weakness.

d. Clean Coal/Dirty Air (Ackerman, Hassler)
i. Describes forces leading to NSPS rule that uses BAT.  Narrative of controls on coal of different sulfur compositions, ending with a rule that regulated all to some degree, but still increased pollution in some areas.

e. Environmental Regulation: Whose Self-Interests are Being Protected? (Pashigian)
i. Examines PSD adoption, supported mainly by dirty areas, where growth was constrained by NAAQS and not PSD, even though PSD was focused on clean areas, who primarily opposed PSD (constrained their economic growth).
f. A Positive Theory of Environmental Quality Regulation (Maloney, McCormick)
i. Environmental regs may enhance the profits of existing firms, imposing more stringent controls on new firms.  So restricts market entry and aids competitiveness of existing firms.

g. Politics and Procedure in Environmental Law (Farber)
i. Challenges public choice explanation for env regs.  Regs can’t be explained on basis of rent seeking by industry or consumers of env amenities, but can be explained by strong public demand and exploitation of this demand by politicians.  

ii. Civic republican tradition led to 1970 Earth Day “republican moment” marked by public participation fueled by moral discourse.  Politicians find it politically advantageous to seek credit for pro-environmental records.  

Clean Air Act

1. NAAQS (II 1-27)
a. Nationally uniform ambient standards limiting amt of air pollutant in the air, averaged over intervals of time.  AKA criteria pollutants b/c Administrator has to issue air quality criteria for these pollutants w/in 12 months of listing them (§108).  §109 requires Administrator to issue primary and secondary NAAQS.  

i. Primary = level requisite to protect public health and allows an adequate margin of safety.  Public health means health of the public, and requisite means sufficient but not more than necessary. (Whitman v. American Trucking) 

ii. Secondary = level requisite to protect public welfare from any known or anticipated adverse effects associated w/presence of such air pollutant in the ambient air.  Welfare includes effects on animals, environment, crops, etc.  

iii. Criteria pollutants = SOx, PM, CO, O3, NOx, Pb

iv. Once administrator makes a finding of adverse effect, §108 compels listing as a criteria pollutant (NRDC v. Train—Lead case) or some action if pollutant already listed (ED Fund v. Thomas—sulfur oxides case).  However, not compelled to revise SO2 NAAQS b/c substantive revisions are discretionary.  

b. Lead Industries Assn v. EPA (1980) (II-9)

i. EPA correctly set lead NAAQS to protect public health, including sensitive persons, w/a margin of safety and w/out regard for economic impact and technological feasibility.  i.e. EPA’s interpretation of statute was not arbitrary and capricious.
ii. Standards don’t have to be based on clearly harmful or adverse effects at the chosen level.  But uncertainty of health effects is inevitable and the reg is intended to be preventative, not reactive once the adverse effect level is known with certainty.  Statute only requires evidence in record to substantiate conclusions about health effects on which stds are based.  

c. Whitman v. American Trucking Assn (2001) (II-15)

i. 1997 revision to PM and O3 NAAQS was correct/adequate b/c EPA should not consider cost/economics in setting NAAQS.  States, however, can consider relative costs when deciding how to meet the NAAQS in their SIPs.  [EPA’s interpretation of NA regs was unreasonable under Chevron Step 2.]

ii. Majority said Congress doesn’t hide elephants (cost consideration) in mouseholes (statutory silence/ambiguity).  Breyer concurred b/c statute prohibited cost consideration in leg hist.  However, if no clear statement on cost, he would allow CBA.  As a proxy for CBA, Administrator could consider risk tradeoffs here (looking at reg’s secondary effects on ancillary risks in addition to primary effects on targeted risk) to determine whether reg is justified to protect human health.  Could consider contextual risk tradeoffs (ordinary public tolerance of a health risk), cost-induced health risk tradeoffs (health risks from economic effects of reg—don’t want to go back to preindustrial society that was less healthy), and comparative health risk tradeoffs (positive health benefits of something also detrimental in other health ways).  

2. SIPs (II 28-43)
a. In order to protect public health and meet NAAQS, each state must submit a plan to Admin that provides for implementation, maintenance, and enforcement in each air quality control region.  SIP is mechanism for state to allocate pollution reduction burdens.  §110.  

i. Administrator must approve SIP if complete and meets all requirements.  

ii. Administrator’s duty to promulgate a FIP is triggered if Admin finds SIP incomplete, state failed to make required submission, or if disapproves a SIP in whole or part.  Must promulgate FIP w/in 2 years of disapproval unless state corrects deficiency and Admin approves.

A. FIP has issues of federal commandeering of state resources to enforce federal law, which courts backed saying EPA w/out authority to compel states to enforce a FIP.
iii. If Admin finds SIP inadequate to attain or maintain NAAQS, doesn’t have to wait for a state-led SIP revision, but can issue a SIP call, which notifies state of deficiency and requires revision w/in 18 months.  

b. Union Electric v. EPA (1976) (II-29)

i. EPA approved Missouri’s SIP which allowed variances to SO2 reductions.  Union Electric didn’t challenge SIP but applied for and received variances.  After expiration, it applied for extensions and EPA notified company that SO2 levels violated the SIP.  UE petitioned for review of EPA’s approval of the SIP, arguing Admin didn’t properly consider economic and technological feasibility of pollution allocation.  Sup Ct granted cert to clarify that Admin could not consider economic and technological feasibility in approving a SIP.  

ii. NAAQS was designed to be technology-forcing.  Eight factors for SIPs in §110(a)(2) do not contain technological or economic infeasibility.  Existing sources should either meet law or close down.  Admin must approve plan to meet primary NAAQS in 3 years even if doesn’t appear feasible.  

iii. SIPS must meet the minimal/necessary requirements, but can still be approved if more demanding than federal law requires (even if still not tech/econ feasible!)

iv. Similar issue to NRDC v. Train which said state could decide to meet NAAQS and allocate pollution burden according to its own preferences.  

c. Coalition for Clean Air v. EPA (1992) (II-36)

i. Question of whether the 1990 Ams reset the clock on EPA writing LA’s FIP, to let CA have first shot at compliance under new version of statute?  
A. 1989 settlement requiring FIPs, after EPA had disapproved CA’s SIP provisions

B. 1990 Congress amended CAA; EPA says that relieved its obligation for FIPs and put it back on LA/CA to write SIPS

C. Issue was there was no feasible way to meet the standard without serious disruptions to the economy and way of life in CA.  

ii. Court said it was still on EPA to promulgate FIPs (O3 and CO) for South Coast.  Statute in §110(c)(1) says Admin shall promulgate FIP w/in 2 years after disapproval of SIP, not 2 years from enactment of 1990 Ams.  (Clear under Chevron Step 1.)  

iii. Congress intervened anyway saying the 1990 Ams reset the clock and rescinded the settlement.  

3. NSPS (II 44-53)
a. Sets uniform technology-based stds for new and modified sources of air pollution (§111).  BAT developed for categories of stationary air pollution sources.  Stds can vary within each category according to class/type/size of source.  

i. BAT = stds of performance, not a particular technology.  Emission limitation achievable through application of adequately demonstrated BAT, taking into account cost, non-air quality health/environmental impacts, and energy rqmts. §111(a)(1)

ii. Controversy usually over what constitutes BAT, whether Admin took into account cost and other factors, and whether technology has been adequately demonstrated

b. Portland Cement Assn v. Ruckelshaus (1974) (II-44)

i. PCA challenges NSPS for not taking into account costs properly, arguing it requires a quantified CBA showing benefit to ambient air vs cost of pollution devices. 
ii. Court rejected a CBA requirement.  Said costs of control can be passed on in product pricing.  Doesn’t matter if NSPS affects industries disparately.  Only asking whether mandated stds can be met by the particular industry.
A. Later question in Note 3 whether feasibility std (requires cost analysis, but not benefit quantification) or CBA is more appropriate  

iii. PCA also argued standard was not adequately demonstrated.  EPA relied on two tests of one dry process kiln (1 of 12 best controlled in US), and some old literature sources.  UNCLEAR what relied on and whether okay!!  Court says it’s appropriate to rely on extrapolations from test and literature sources, on a reasoned basis responsive to comments, and on testimony from experts/vendors in the record.  Also approved the sources EPA did rely on. (?) 
c. NY v. Reilly (1992) (II-48)

i. NY and FL challenge EPA decision to drop pieces of a rule that would require incinerators to separate certain wastes before burning, and would prohibit incineration of lead-acid vehicle batteries.  Court found EPA adequately supported its decision to drop the provision, and upheld the action.  
A. EPA abandoned provision after OMB found it not to meet CBA rqmts, not to be a performance std, and to violate federalism

ii. Congress didn’t assign specific weight to be accorded to each factor (cost, non-air quality health/environmental impact, energy rqmts) so Admin can exercise discretion.  

A. EPA changed from thinking the separation/recycling would lead to a cost benefit to thinking it was too inconclusive to justify.  Question whether EPA adequately supported its change in position.  Court said yes since EPA explicitly relied in preamble on comments questioning certainty on costs.  

4. PSD (II 54-69, R 265-271, 273-276 n.9-17)
a. Prior to 1977, SIPs only had to provide for attainment of primary and secondary NAAQS.  EPA didn’t claim authority to require air quality exceeding NAAQS, although states could choose more stringent controls (§116).  Environmentalists were worried sources would locate in clean areas until whole country was at NAAQS, so brought suit in 1972 (Sierra Club, below).  

b. (R) PSD: Control-Compelling vs Site-Shifting (Craig Oren)
i. Control-compelling components: intended to force sources to reduce emissions

ii. Site-shifting components: designed to prevent or discourage even well-controlled sources from siting in areas in which they would have an undesirable impact on ambient air quality

iii. Argues that if PSD aims to prevent harms occurring below the NAAQS, then maybe the NAAQS are uniformly too lax and should be strengthened.  Or PSD must be explained as a reaction to standards (NAAQS) too lenient only for clean areas.  
iv. Rejects the argument that it’s cheaper to prevent dirtiness than to clean it up after it’s happened, since the costs AND the benefits of more stringent standards might be higher in dirty areas.  Suggests “hysteresis”—valuing preservation of existing resource more highly than acquisition of a new resource.

c. Sierra Club v. Ruckelshaus (1972) (II-54)

i. Challenge to EPA’s position that it couldn’t require better air quality than the NAAQS; asked whether states with better than NAAQS air quality could have lax SIPs to allow degradation.
ii. Court read §101(b) purpose of CAA broadly to show intent to improve air quality and prevent deterioration.  Court also looked at two regs that contradicted each other and weakened Admin’s position.  Held regs contradicting a nondegradation policy were invalid.  

iii. Decision required EPA to establish a program to address the problem.  

d. PSD Structure (codified in 1977 CAA Ams)

i. Permits

A. Areas with air quality better than NAAQS are attainment areas. §165 requires major emitting facilities to obtain a permit to locate in an attainment area.  State administers permits w/EPA approval.  

1. Major emitting facility defined according to PTE

2. If a listed source category, then 100 tpy of air pollutant triggers PSD.  If non-listed, threshold is 250 tpy.  

B. Ambient (increment & NAAQS compliance) and technology-based (BACT) components

ii. Classification of areas 40 CFR 52.21, 42 USC §7472
A. Class I: any change in air quality is significant (National Parks, Wilderness Areas) §162
B. Class II: deterioration normally accompanying moderate well-controlled growth is insignificant (all attainment or unclassifiable areas initially categorized here)

C. Class III: degradation up to NAAQS is insignificant (unused so far)
D. States can reclassify from II to I, or II to III, after a hearing and EPA approval §164
iii. BACT

A. At least as stringent, or more stringent, than NSPS.  Required for new source to locate in a PSD area.  Determined on case-by-case basis.  

B. Doesn’t require a particular technology, but a process for choosing what control

1. Emission limitation based on maximum degree of reduction of each pollutant determined to be achievable for the facility

2. Takes into account energy, environmental, and economic impacts and other costs

C. Top-down BACT process (II-61): most stringent control must be ruled out by economic or environmental concerns before considering next-most-stringent technology.

iv. Increment

A. Also had to perform a source impact analysis to demonstrate no violation of NAAQS or of “maximum allowable increase” in the area (increment).  §163 (PM, SO2).  §166 requires EPA to issue regs for other pollutants; EPA promulgated a NOx increment in 52.21.
1. ED Fund v. EPA challenged NO2 increment, arguing agency didn’t adequately consider goals of PSD and CAA.  EPA had NO2 %ages match the SO2 and PM increments, which satisfied rqmt to be ‘at least as effective’, but not the other to broadly weigh factors listed in 166(c).  However, EPA held the same increment and said states could either use the NO2 increment or alternative means (cap and trade, etc) in their SIPs to show compliance.  
e. Alaska DEC v. EPA (2004) (II-62)

i. Mine expansion in Alaska required SCR for 90% NOx reduction as BACT, which was economically feasible.  Instead, mine proposed other changes approximately equivalent to the reduction gained by SCR and ADEC approved.  EPA reminded ADEC that BACT must be most stringent control economically and technically feasible, and that offsets weren’t allowed.  ADEC dropped offset rationale and concluded that SCR imposed a ‘disproportionate cost’.  EPA protested and ADEC issued permit w/out response to EPA.  EPA issued multiple enforcement orders to stop permit and construction.
ii. Question whether EPA’s oversight role extends to ensuring the state’s BACT determination is reasonable under the statute.  ADEC argued EPA could only ensure the permit contained any BACT rqmt but couldn’t question the substance of the decision.  

iii. Court says state’s BACT determinations deserve deference but EPA authorized to step in to ensure statutory rqmts are honored when state’s BACT is not based on a reasoned analysis. 

5. Non Attainment (II 70-89)
a. History and Program

i. As of 1970 CAA, Congress intended every state to attain NAAQS w/in 3 years from SIP approval, even if it meant imposing burdensome land-use and transportation controls.

ii. States with air quality problems refused to write burdensome SIPs for federal demands, and EPA granted extensions whose SIPs didn’t meet NAAQS.  In NRDC v. EPA, court said EPA had no authority to circumvent mandatory deadlines.  States could either write infeasible SIPs to meet 1975 deadlines or let EPA author infeasible FIPs for them.  

A. Some states refused to write SIPs; some of EPA’s FIPs w/land use and transportation controls were struck down on statutory grounds.  

iii. Congress amended CAA in 1977 to add Part D for Nonattainment Areas, and states unable to achieve NAAQS had to comply with Part D instead.  Granted extension for attainment of all primary NAAQS until 1982, w/possible further extensions.  

iv. Part D imposed construction and operating permit rqmts on new and modified major stationary sources in nonattainment areas.  Similar to PSD but w/goal to improve air quality.

v. Before issuing permit to new/modified source, agency must find: (§173)
A. Source would comply with LAER (§171)
1. Category-wide determination of most stringent emission limitation contained in a SIP or achieved in practice (whichever is more stringent)

2. Source can demonstrate that an emission limitation is not achievable, but can never emit above NSPS levels

B. Reasonable further progress (decrease in total allowable emissions in region) (§171)
1. RFP = annual incremental reductions in emissions of applicable air pollutant sufficient to provide for attainment of NAAQS by the specified deadline.  
2. New source can demonstrate RFP by obtaining offsets (decreases in emissions) from existing sources

a. Offset policy intended to strike balance b/w economic and environmental protection interests.  Enables NA areas to continue to develop economically while moving toward NAAQS attainment.

C. Schedule for compliance for all sources owned by this source’s owner
vi. In 1990 Ams, Congress created levels of non-attainment for individual pollutants, w/diff target dates for compliance w/NAAQS.  42 USC §§7511-14.  

A. Marginal, Moderate, Serious, Extreme

B. States also required to demonstrate RFP in their SIPs, and NSR trigger was set lower than 100tpy in serious NA problems.  The offset ratio required in NSR permits was increased w/severity of NA problem.  

C. Also added two more requirements before issuing a permit (in addition to RFP, LAER, compliance of owner):

1. Administrator has not found SIP was inadequately implemented by the State

2. Alternatives analysis demonstrated benefits of proposed plant outweighed costs

b. Citizens Against the Refinery’s Effects v. EPA (1981) (II-72)

i. CARE appealing EPA’s approval of VA’s SIP for reducing hydrocarbon pollutants, which required Hwy Dept to decrease asphalt usage to offset HREC refinery.  Court affirmed EPA.
ii. CARE disputed: area chosen as an offset basis, base year, already decreased emissions (unenforceable plan to use diff matl), and no adequate LAER.  Court struck down all args.

iii. Later on, 1990 CAA Ams added §173(c) which limited offset areas to same NA area or an upwind NA area w/equally poor or worse air quality.

c. Chevron v. NRDC (1984) (II-75)

i. EPA reg allows plantwide defn of stationary source, creating a bubble w/internal plan offsets w/out increasing total plant emissions.  Question whether the bubble concept is a reasonable construction of statutory term “stationary source.”

ii. Sup Ct held as valid under Chevron Deference analysis:

A. Q1: Did Congress speak clearly to this precise question?  

1. If yes, follow Congress’s unambiguous intent.

2. If statute is silent/ambiguous, ask Q2.

B. Q2: Is agency’s interpretation based on a permissible construction of the statute?  i.e. Not the only construction possible or the one the court would reach, but just any permissible interpretation.  

iii. Issues of where and how “source” is defined
A. §111(a)(3) defines “stationary source” for NSPS as “bldg, structure, facility, or installation”

B. §302(j) defines major and equates source with facility (whereas facility was just one possibility under NSPS)

iv. Therefore Congress was not precise and there’s ambiguity.  Leg hist is silent on the issue, but Congress did intend EPA to have broad discretion in implementing the statute.  Admin’s interpretation is a reasonable accommodation entitled to deference.

d. Sierra Club v. EPA (2002) (II-84)

i. Problem of interstate ozone transport in context of nonattainment.  Sierra Club petitioned for review of EPA decision to approve revision of SIP for ozone in DC area extending attainment date.  EPA had extended the date w/out reclassifying NA status as severe since it was a downwind area affected by ozone transport, preventing attainment by deadline.  Revised SIP didn’t adopt any RACM since it wouldn’t advance the attainment date.
ii. Court sided with Sierra Club that this extension can’t be sustained without meeting a statutory circumstance/exception (which doesn’t list transport) or being classified as “severe”, neither of which happened.

e. Bubble vs Offset

i. Chevron Bubble Rule determines whether NA permitting rqmts apply to a new source/mod.  If total emissions of the pollutant don’t increase b/c of contemporaneous offsets w/in plant, then NSR doesn’t apply.  Benefits existing sources through continuity rqmt; new sources have nothing to bubble with and have to go offset route.

	Bubble
	Offset

	Contiguous
	Non-contiguous

	Same owner
	Different owners

	Instead of NSPS/BACT/LAER rqmt
	Additional requirement under NA

	No RFP
	RFP


6. NSR (II 90-105)
a. Program, Generally

i. More restrictions on new sources (NSR, NSPS).  Existing source regulation left to states through SIP allocation of pollution control burden.

ii. NSR applies to new sources and modifications.  42 USC 7479(2)(C), §7502(c)(5)

A. OLD

1. “Modification” defined through cross-ref to NSPS defn of same: any physical change or change in method of operation that increases emissions of a pollutant.  42 USC §7411

2. Questions of what constitutes a physical change and how to measure an increase

B. NEW (after 1980 Ams)

1. “Major modifications” defined as any physical change or change in method of operation of major stationary source that results in a significant net emissions increase of any regulated pollutant.  40 CFR 52.24(f)(6)(i)
2. Physical change = any change except routine maint, repair, replacement; use of alternative fuels; increase in hours of operation/production rate; or change in ownership.  40 CFR 52.24(f)(6)(ii)
3. Net emissions increase = any increase in actual emissions, taking into account contemporaneous increases/decreases of that pollutant (w/in 5 yr period before physical change).  40 CFR 52.24(f)(7)
4. Significant defined specifically in tpy for each pollutant.

iii. Old Plant Effect: Ironically, instead of encouraging modernization of pollution control, NSR provides incentive for old plants to patch up existing facilities to avoid triggering NSR rqmts.

iv. Lookback Rule: Changed baseline and future emissions for deciding whether increase is “significant”.  Instead of immediately preceding 24 months as a baseline emissions level, 2002 rule allows a “lookback” period of 10 years to account for slow periods in business cycle.  Upheld in WEPCO, below.    

b. WEPCO v. Reilly (1990) (II-94)

i. Issue of “modification” defn diff in NSPS (change increases hourly rate) vs PSD (increase in total amount of emissions).  But PSD context has specific exceptions (MRR, etc).  

ii. WEPCO proposed a replacement program (“life extension” project) to allow units to operate beyond planned retirement dates; involved repair and replacement of generators, boilers, etc.  EPA called it a physical change resulting in increase of production and emissions, so not exempt as routine.  

iii. Court applied Chevron deference scheme in considering whether the WEPCO program constitutes a modification (physical change + increase in emissions), and found it did.  Also rejected assertion that the program was routine.  Equipment replacement in kind does not necessarily count as an exemption, but is up to EPA’s judgment.  Where life expectancy of plant is extended (beyond original expectations), work probably isn’t routine.  Said EPA decisions were not A&C.  

iv. Later: EPA issued 1992 rule in response to WEPCO applying an “actual-to-projected-actual” emissions test to evaluation emissions increases for utility industry.  2002 rule extended test to all sources.

v. Also created automatic exemptions for routine maintenance (II-101): 20% Rule
c. NY v. EPA (2005) (II-97)

i. Challenge to 2002 defn of “modification.”  Arguing 10 year Lookback Period allows sources to increase beyond most recent emissions without triggering NSR and that the 10 year period itself is A&C b/c against statutory purpose of CAA.

ii. To determine Past Actual Emissions, can now use a Lookback Period:

A. Old rule: avg of annual emissions of 2 yrs immediately prior to change.  

B. New 2002 rule: average annual emissions of any two consecutive yrs in 10 yrs prior to change.  

C. Affects whether a change “increases” emissions by setting the baseline.  
iii. Court notes statute is silent on calculating increases, and determines EPA’s conclusions are supported with a detailed and reasoned analysis based on its expertise.  (Business cycle study).  So gives deference under Chevron Step 2.  Court notes Lookback may create incentives for plants to be more efficient, and says incomplete data doesn’t necessarily render agency decision A&C; EPA’s prediction is supported by subst evid, so entitled to deference.

7. Interstate Pollution (II 106-143)
a. Air pollutants crossing state borders create an externality for downwind state.  Regulation by federal govt justified to adequately address the problem b/c trans costs are not zero and no clarity of entitlement, so no Coasian bargaining will take place.  

i. CAA poorly designed to address interstate externalities since no programs require consideration of effects in other states or placement/number of sources.  Actually some perverse incentives to build tall stacks to disperse pollution further.  

ii. §110(a)(2)(E) [recodified as §110(a)(2)(D)]
A. Conditions SIP approval on states’ plans not contributing significantly [used to be ‘preventing’ in 1977 Ams, and ‘interfering’ in 1970 CAA] to nonattainment in, or interfere with maintenance by, any other State of a primary or secondary NAAQS.  Also can’t interfere with measures reqd in another state’s SIP for PSD

1. This let a downwind state sue the Administrator for approving a SIP (or revision) that interfered with downwind attainment.  
B. 1977 Amendments added two more provisions to address continuing interstate problems

1. §126 Petitions: authorized states or political subdivisions to petition EPA (at any time) for a finding that a major source or group of sources in another state were causing their state to violate §110(a)(2)(E)(i)/(D)(i).  Admin has 60 days to make the finding or deny the petition.  If a violation, must set a schedule to bring source into compliance ASAP and w/in 3 years.  §126 also requires a state to provide notice to nearby states when it proposes to build a new or modified PSD source or one that might contribute significantly to NA of NAAQS downwind.  
2. §123 addresses use of tall stacks to send pollutants to other states and preserve their local NAAQS and increment.  Requires stack height limited to “good engineering practice.”  
C. 1990 Amendments added two pollutant-specific and one general interstate provision

1. Revised 110(a)(2)(E) and recodified as 110(a)(2)(D) (revised text above, pg II-108)

2. SO2/Acid Rain: Enacted Title IV, recognizing that acid rain contributors (SO2, NOx) come from interstate transport of steam-electric generating unit pollutant transport.  Establishes and opt-in tradeable allowances program for these units.  (Market based rather than C&C, and model for markets in NOx SIP call and CAIR.)

3. Ozone Transport: formed when NOx and VOCs combine in sunlight.  Pgs II-108/9.

4. Added §110(k)(5) SIP Calls: authorizes Admin to issue a SIP call whenever a SIP for an area is substantially inadequate to 1. maintain or attain the relevant NAAQS, 2. to mitigate adequately the interstate pollutant transport, or 3. to otherwise comply with any rqmt.  Requires the state to revise the SIP as necessary to correct such inadequacies.  

a. EPA issued a NOx SIP call in 23 Eastern states in 1998, which was upheld in Michigan v. EPA (below) and resulted in significant reductions of NOx from electric generation industry.  

b. Original CAA designed for race-to-the-bottom, not interstate externalities; so externalities have been addressed piecemeal, but growing use of SIP calls and trading schemes for a regional-level response to interstate pollution.  Cases show shift in Congress’s and EPA’s approach to regulating for interstate pollution externalities within CAA constraints.

b. Air Pollution Control District of Jefferson County v. EPA (1984) (II-110)       [§126(b) case]
i. Gallagher plant in Indiana polluting SO2 across the border into Kentucky, so KY made a §126 abatement petition claiming violation of §110(a)(2)(E).  Court backed up EPA that Gallagher doesn’t “significantly contribute” to NAAQS violations in Jefferson County, which had never attained for SO2 on either primary or secondary stds.  

ii. Only 3% of SO2 at any location in Jefferson County where NAAQS were violated is attributable to Gallagher.  Where NAAQS weren’t violated, Gallagher contributes up to 34.5% of primary NAAQS and 47% of secondary, which will interfere with PSD after attainment.  EPA determined CAA does not protect future margins for growth, and court said that was not an unreasonable interpretation.  Gallagher’s ‘interference’ with the growth margin was conjectural until attainment.  
c. Michigan v. EPA (2000) (II-114)                                                           [§110(k)(5) case]
i. States challenged NOx SIP call for requiring a specific control technology rather than limiting quantity of NOx emissions.  EPA had required that each state reduce NOx by amount accomplishable by “highly cost-effective controls” ($2000 or less per ton) (effectively drew the “significantly contributes” line along that cost guideline).  
ii. Court said there was nothing to prohibit consideration of cost.  Said it doesn’t mandate technology b/c the state gets a NOx budget in its SIP and can distribute it however it wishes.  Plus each state can adopt an interstate trading program to purchase NOx “allowances” from other sources who over-control.  Court considered issues under the Train-Virginia federalism bar, i.e. whether the SIP call mandated a particular means, or whether it allowed states real choice with regard to the control measure options in the NOx budget.  Court backed EPA on that count and on its decision to address ozone transport solely through NOx (and not VOC).  
d. Appalachian Power v. EPA (2001) (II-121)                       [§110(k)(5) supplanted by §126]
i. Court order stayed NOx SIP call deadline and EPA abandoned an automatic §126 trigger.  States protested as being too heavily federal.  Court backed up EPA for reasonably construing §126.  
ii. §126 was automatically triggered if, at the conclusion of the SIP call, the state’s response was either unsatisfactory or untimely, i.e. they didn’t revise their SIP.  EPA ended up making the findings non-automatically after the schedule was interrupted anyway.  
iii. Petitioners argued under ‘cooperative federalism’ that a SIP call was the preferred remedy and direct federal regulation of sources in §126 was a last resort; didn’t like that EPA had made the findings without letting SIP call run its course.  CONFUSED.  
iv. Here EPA let §110 SIP call and §126 petition proceed separately as independent tools to address interstate pollution transport.  Difference is §126 has a three year deadline for compliance while a SIP call deadline is flexible at EPA’s discretion, generally. (II-129)

e. Clean Air Interstate Rule (CAIR) (II-127)

i. SIP call that covers 28 states in Eastern US.  Creates new cap and trade markets for SO2 and NOx to address NA of PM2.5 and 8-hr ozone in downwind states.  

f. Alliance for Clean Coal v. Miller (1995) (II-131)

i. Illinois trying to force its public utilities to use high-sulfur coal.  But Commerce Clause also denies states the power to burden interstate flow of articles of commerce, which is what IL was doing by neutralizing the advantage possessed by lower cost out-of-state providers of coal.  
g. Clean Air Markets Group v. Pataki (2003) (II-135)

8. HAPs (II 144-161)
a. Air pollutants "known or suspected to cause cancer or other serious health effects . . . or adverse env effects."   E.g., asbestos, mercury.  Variety of sources.  Frequently non-threshold (no safe level of exposure).
b. Process

i. Pre-1990: 2-step: specific pollutant listed as hazardous (based on sci data); uniform natl emission stds created for each category.   à Federal, not state, control.   à Ineffective: fault of statute design (health-based std-setting) and ct interpretation.

A. NRDC v. EPA , DC Cir 1987: 1) "safe" level; 2) tech, econ feasibility.  (EPA foot-dragging)

B. NRDC v. Thomas , DC Cir 1989: notice that pollutant a carcinogen is not the same as finding a pollutant is a HAP.  (EPA can delay, based on sci uncertainty.)

ii. 1990 Amds: tech-based approach with health-based std as "backstop."
A. Step #1 has two parts: determine MACT floor, and then, go "beyond the floor" by considering costs and non-air quality.   § 112(d)(2).

B. Step #2: eight years later, see if there are residual risks that the tech-based stnd didn't fix.   Diff considerations:  § 112(f)(2).  "in order to provide ample margin of safety to protect public health or to prevent adverse evr effect."   take costs into acct [but just for env effect].  "public health significance" and "technologically and commercially available methods and costs of reducing such risks"   ????

iii. § 112(b): list (initial by Cong; Administrator can add).

iv. § 112(c): list of "source categories" (consistent with NSPS, § 111).

v. § 112(d): emission stnds for source categories: tech-based std.

A. "Major sources": MACT (maximum available control tech).  MACT floor (min std for major sources) = avg emission limitation achieved by best performing 12% of existing sources.

1. "Major sources" def. as potential to emit (PTE) 10 tons per year, or 25 tons per year of combo of HAPs

B. "Area sources": GACT (generally available control tech)

C. Typical formulation for a best technology stnd.   E.g., NSPS, HAPs, ____.  BUT, complete prohibition is possible, which distinguishes HAPs.

vi. § 112(f): residual risks addressed by health-based std 8 yrs later

vii. § 112(g) modification, construction, reconstruction of major sources - must meet MACT

viii. [Criteria pollutants regulated first, and HAPs were then everything else.   ((b)(2) lists adverse health effects and says nothing that's a criteria pollutant can be regulated as a HAP also)]

c. Natl Mining Assn v. EPA (1995) (147)

d. Cement Kiln Recycling Coalition v. EPA (2001) (II-151)

e. Sierra Club v. EPA (2004) (II-155)

9. Mobile Sources (II 162-191)
a. Intl Harvester v. Ruckelshaus (1973) (II-164)

b. Sims v. Florida Dept. of Highway Safety (1989) (II-171)

c. Motor and Equipment Manfs. Assn. v. EPA (1979) (II-174)

d. Engine Manfs. Assn. v. South Coast Air Quality Mgmt. District (2004) (II-178)

Clean Water Act

1. Introduction (III-2)
a. Point Sources

i. No discharges from a point source without an NPDES permit, which sets effluent limitations.  
ii. Similar approach to CAA’s new source limitations, but instead of grandfathering existing sources, CWA increased stringency of limitations in phases.  

A. 1st round (1977 deadline): BPT “best practicable control technology currently available” in 33 USC 1311(b)(1)(A)

B. 2nd round (1983 deadline): BAT “best available technology economically achievable for such category or class” in 33 USC 1311(b)(2)(A)

b. Nonpoint Sources

i. Requires area-wide waste management plans or state management plans that include best management practices for nonpoint sources such as agricultural operations.  

ii. Alternatively, could use marketable permit scheme approach

c. EPA also is authorized to require polluters to adopt limitations necessary to meet state water quality (WQ) standards.  
i. States must designate uses of intrastate waters with the goal of fishable/swimmable (F/S) quality.  Initially lesser uses were allowed, which persist.  
ii. States must determine the WQ criteria necessary to support the designated use.  

A. Either numerical concentrations or narrative criteria

iii. Then states must meet the nondegradation policy limiting degradation based on prior WQ.

iv. Also has a means for controlling interstate pollution such that a downstream state can enforce its WQ standards against upstream pollution sources.  

2. Control of Point Sources

a. Effluent Limitations (III 3-17)
i. DuPont v. Train (1977) (III-3)

A. Issue of statutory construction, whether EPA has authority under §301 of CWA to issue industry-wide regs limiting discharges by existing plants, and whether new source standards under §306 must allow variances for individual plants.
B. EPA, after studies, issued regs dividing industry into 22 subcategories with precise numerical limits set for various pollutants in each subcategory, and also a variance clause applicable to only 1977 limitations (for fundamentally different factors—essential b/c setting BPT by industry categories and may misclassify some sources).
C. Court finds that §301 provides for use of regulations to establish 1983 effluent limitations (which are set by category or class), and so the 1977 limitations are assumed to be set the same way, so long as EPA allows for variances.  1977 BPT must use CBA at category level.  Also, it’s clear that the EPA Admin is setting these standards, not the state agencies.  Court is okay with EPA not having time to issue guidelines according to §304(b), and confirms that no variances are allowed for new sources.  
ii. BPT Standards

A. Weyerhaeuser v. Costle (1978) (III-9)

1. Pulp and paper industry challenged the 1977-83 effluent discharge limitations, based on how EPA assessed cost and non-WQ env impacts, and court upheld EPA’s regulations.  

2. For BPT (1977):

a. Comparison factors (limited balancing test): total cost vs effluent reduction benefits

b. Consideration factors (take into account, but no structure/weight given to each): age, process, engineering aspects, process changes, environmental impacts (including energy) and any others EPA deems appropriate

3. For BAT (1983): all are comparison factors

4. Court should just verify that all factors were examined duly, and that comparison factors were given greater weight.

5. Industry wanted an incremental CBA with the marginal cost being compared to marginal benefit of each control dollar, and had submitted such data (which still just showed the most expensive removal cost to be less than most industries).  Court doesn’t require use of incremental balances, but just wants to see a net cost-benefit balancing under §304.  So upheld EPA’s CBA/cost analysis of BPT, and determined the consideration factors were sufficiently analyzed.  
iii. BAT Standards

A. Kennecott v. EPA (1986) (III-13)

1. Challenge to EPA’s BAT (1983) effluent limitations for a metals industry, but EPA’s action was upheld.  Industry submitted data that EPA considered but didn’t find determinative, so court inquired as to whether EPA’s technical judgments find support in the record and reflect rule of reason.  Court found EPA had a lengthy record and conducted an attentive notice and comment process.  

2. Industry also challenged EPA’s choice of technology and industry data basis for the effluent limitations.  Court concluded EPA’s choice of data was not A&C.  

iv. New Source Standards

A. CPC Intl v. Train (1976) (III-16)

1. Corn wet milling industry challenged the EPA model for their wastewater, which the court upheld.  Second issue of how cost should be addressed by EPA for new plants.  Court determines §306 doesn’t require a CBA, and EPA must only take costs under “consideration” by studying the initial and annual costs and concluding that these can be reasonably borne by the industry.  
b. Variances (III 18-24)
i. Different from CAA where BACT was set case-by-case.  Here standards are industry-wide and variances are granted when circumstances justify exemptions.  

ii. Three main types (only available to existing sources, §306):

A. §301(c)—provides for modifying the 1987 BAT limitations for individual point sources who can’t afford the regular BAT.  Must show that the modified rqmts will:
1. Represent the maximum use of technology w/in economic capability, and

2. Result in RFP toward elimination of pollutant discharge.  

So, economic ability of individual operator to meet the costs of effluent reductions may in some circumstances justify a variance.  This variance creates for a particular point source a BAT standard that represents the same sort of economic and technological commitment as the general BAT standard creates for the class.  No one who can afford the BAT can get a variance here.  
B. §301(g)

C. FDF (fundamentally different factor)—variance from 1977 BPT.  (Also allowed for BAT I think.)  Factors relating to equipment or facilities involve, the process applied, or other factors are FD from the factors considered in the establishment of the guidelines.  A greater than normal cost of implementation will be considered in a variance request, but economic ability to meet the costs will not be considered.  

iii. EPA v. Natl Crushed Stone Assn (1980) (III-19)

A. Issue whether BPT variance provision (FDF) must allow consideration of economic capability of the individual discharger to afford the costs of BPT limitation.  

B. The FDF variances work differently than the §301(c) variances, which were intended to give flexibility to plants who couldn’t afford industry-wide BAT.  BPT standards contemplated shutting down the worst polluters who couldn’t meet the standards, so that variance can’t be based on economic capability to meet the minimum technology.  

iv. Chemical Manfs Assn v. NRDC (1985) (III-22)

A. Issue whether EPA can issue FDF variances from toxic pollutant effluent limitations

B. Acknowledged that plants may be classified into a category that doesn’t fit well in terms of stautory factors, so FDF variances ensure that atypical plants aren’t unfairly burdened.  (Can be either more or less strict.)  
C. §301(l) prohibits EPA from “modifying” any rqmt for toxic materials, which EPA says means no §301(c) or §301(g) variances, but still can have FDF variances.  Court says “modify” is unclear and is subject to EPA’s interpretation since an FDF variance is closer to a modification of the regulation to fine-tune rqmts rather than an exemption.  
3. Control of Non Point Sources (III 24-27)
a. First approach involved §208 with Area-wide Waste Treatment plans for areas with substantial WQ problems, but was ineffective.
b. Amendment to include §319 lays out rqmts for state management programs, which are approved by EPA like CAA SIPs.  Requires best management practices (BMPs) to reduce pollution from various nonpoint sources, where measuring effluent is impractical.  

c. Different approach: marketable permit schemes encompassing an entire watershed.  

i. Should trades be allowed between point and nonpoint sources?  Better incentives if yes.  

ii. Units for trading scheme?  Effluent of particular pollutants or water quality generally?  Environmental degradation, where harms of various pollutants are unified into one metric?  High costs for implementation and enforcement.  EPA implemented 2003 Water Quality Trading Policy, which deals in pollution reduction credits, but has seen limited use.

4. Water Quality Standards (III 27-49, R 276 n.18)
a. Designated Uses, Water Quality Criteria, and Nondegradation

i. Water quality standards (equivalent to NAAQS) are set by individuals states and haven’t been very effective at controlling pollution.  Instead, major approach is to require point sources to meet effluent limitations.  

ii. Statutory Requirements and Implementing Regulations

A. Effluent Limitations

1. §301(b)(1)(C) requires effluent limitations sufficient to meet state WQ stds.  
B. Water Quality Standards

1.  §303(a)(3)(A) requires states to create WQ stds and submit them to EPA for approval, who can reject (§303(a)(3)(C)) if inconsistent with CWA rqmts.  If a state doesn’t submit stds, EPA can issue WQ stds for that state (§303(b)(1)(A)).  Must adopt WQS for all waters within state and review at least every three years (§303(a)(3), (c)(1)).
2. Two WQS components: (§303(c)(2)(A))

a. Designated Use of navigable water

i. Should be F/S wherever attainable (§303(c)(2)(A), 33 USC 1251(a)(2))

ii. Can choose other things like agricultural and industrial use

iii. Must adopt antidegradation policy to protect existing uses and high WQ

iv. CWA prohibits designation for waste disposal.  CWA not as concerned about a race to the bottom, b/c all point sources have to meet federal minimum effluent limitations.

v. UAA makes states point to specific reasons why F/S is not attainable for that body of water.

vi. States can’t downgrade stds from what could be achieved by imposing controls.

b. Water Quality Criteria necessary to support those uses.  §303(c)(2)(A), 40CFR 131.3(b), 131.6(c).  
i. Can be numeric criteria based on EPA guidance or other scientific methods, or narrative criteria where numeric isn’t possible.  40 CFR 131.11(b).

ii. EPA guidance: Old—Red Book.  New—Gold Book.  However, EPA looks to whether state standard has sound scientific support, and approves if scientifically defensible and protective of designated uses.  

3. EPA adopted regulations in 1975 to guide WQS setting process, Part 131 on pg III-28

C. Idaho Mining Assn v. Browner (2000) (III-33)

1. EPA promulgated revised WQ stds for three bodies of water in Idaho, which were challenged along w/EPA’s rebuttable presumption for F/S uses.  
2. Uses

a. CWA does not impose an obligation to designate a particular use

b. F/S uses are favored

c. Must revise WQS to reflect existing uses at a minimum—those actually attained

d. Where a state designates less than F/S use, then must conduct a Use Attainability Analysis (UAA).  40 CFR 131.10(j)(1).  If F/S, then no UAA required.

e. SO WQS provide for F/S except where F/S has been shown unattainable by UAA.

3. Court found the EPA’s rebuttable presumption of F/S use attainability was permissible, not A&C, not an abuse of discretion.

D. US Steel v. Train (1977) (III-36)

1. US Steel challenged issuance of NPDES permit with limitations more stringent than reqd by federal regs.  Indiana entitled to choose more stringent WQS under §510, and EPA reqd to incorporate emissions limitations necessary to meet those WQSs under §301(b)(1)(C).

2. Even if the WQS chosen are impossible to meet, that is within the states’ prerogative to force technology or shut sources down.  Only federal effluent limitations must be technology based.  Court backs up EPA/Indiana.  

iii. Nondegradation

A. Ohio Valley Environmental Coalition v. Horinko (2003) (III-41)

1. Challenge to EPA’s approval of WV’s antidegradation implementation procedures.  Court holds EPA’s approval A&C since EPA didn’t ensure that some of the procedures met minimum federal requirements.

b. Total Maximum Daily Loads (TMDLs)

i. As a supplement for insufficient technology-based limitations.  Effectively limits amount of pollution that can be introduced into already-polluted waters.  
A. §301(b)(1)(C) requires that where technology-based controls are insufficient to meet WQS, then more stringent limitations should be applied.  

B. §301(d)(1)(A) requires states to list waters for which tech-based limits of §301 are insufficient, and §303(d)(1)(C) requires state to adopt TMDLs for pollutants in those waters.  So TMDLs are a subset of the “any more stringent limitations” required under §301, though also the primary means for supplementing the tech-based limits.  

ii. Process

A. To allocate additional pollution reduction among sources, states determine a TMDL for each pollutant and the level of reduction reqd to meet the stds.  

B. Analogous to SIP creation under CAA, allocating burdens to meet NAAQS.  

C. In practice, TMDL use has not been rigorous or effective.  

iii. San Francisco BayKeeper v. Whitman (2002) (III-46)

A. Alleged CA failed to implement adequate water pollution control program and didn’t establish TMDLs of pollutants that could be put into polluted waters.  Arguing that due to CA’s delays, EPA had a non-discretionary duty to establish water pollution stds for CA.  
B. Court says BayKeeper must prove EPA’s nondiscretionary duty to establish TMDLs for CA.  BayKeeper was arguing under §303(d) which requires EPA to act only if it disapproves of a state’s TMDL submission.  BayKeeper argued it applies if a state doesn’t submit TMDLs at all, i.e. “constructive submission” of no TMDLs.  But since CA had submitted some TMDLs and had a schedule and resources established to complete the remainder, EPA’s duty was not properly invoked.  

5. Interstate Pollution (III 49-56)
a. Arkansas v. Oklahoma (1992) (III-49)

i. Fayetteville applied to EPA for an NPDES permit for their new sewage treatment plant.  Permit was issued with condition that it be modified if a study underway indicated more stringent limitations were necessary to ensure compliance with OK’s WQS.  
ii. OK challenged permit that discharge violated OK WQS which permit “no degradation of WQ” in that river.  The ALJ found the OK stds were not implicated unless discharge had more than a mere de minimis impact; then CJO ruled that permit would be upheld if the discharges didn’t cause a detectable violation of OK WQS.  ALJ found no detectable violation, so permit sustained.  

iii. Court held that the CWA does not limit EPA’s authority to mandate compliance with WQS of downstream states.  EPA, in fact, felt it was obligated to do so.  Court said that allowing a downstream state to veto every theoretical impact that could be ‘degrading’ to WQ is unacceptable.  Since the discharge would have no detectable effect on WQ, it’s not A&C for EPA to conclude that the benefits from increased flow and a new plant are desirable.

CERCLA/Superfund
1. Introduction (IV 2-15, R 277-287)
a. Overview: (R) The Superfund Debate (Revesz and Stewart)
i. Controversy: liability scheme (current and past owners and operators of waste sites, waste generators, transporters) and cleanup levels (excessively stringent and costly, high trans costs, long delays)

ii. Funded by two separate sources

A. Liability Regime

1. Triggered when a govt of private party incurs response costs in dealing with a release or threatened release of haz subst into groundwater, surface water, soil, or air.  §9607.
2. PRPs are liable: current owner or operator of site, prior O/Os during whose tenure disposal occurred, generators, and transporters who selected the site.  Also prior O/O who didn’t dispose but obtained knowledge and transferred w/out disclosing.

3. Liability std = strict liability, both retroactive and prospective (w/respect to statute)

4. Defenses = release was act of God, war, or act/omission of 3rd party (limitations: 3rd party was sole cause of harm, was not PRP’s employee/agent, and acts/omissions didn’t occur in connection w/contractual relationship b/w 3rd party and PRP).  Must also show exercised due care w/respect to haz subst and took precautions against foreseeable acts/omissions of 3rd party.  
5. Joint & Severally liable if harm at site is indivisible (wastes are commingled so impossible to determine which responsible for release).  PRPs have burden of showing their waste and cleanup cost is divisible from other PRPs’.  

6. Right of Contribution: if one PRP paid full cleanup costs, can requires other PRPs to pay equitable shares, but unavailing if other PRPs are insolvent or unlocated.  So solvent PRPs absorb orphan shares.  
7. Causation requirements: highly attenuated.  Don’t have to show a particular PRP’s wastes were the problem ones, just that they had a haz waste there and there was a release of something at some time.

8. Authorizes federal, state, and tribes managing natl resources to sue for dmgs resulting from haz releases.  So PRPs liable for cleanup costs/remediation PLUS natural resource damages.  

B. Taxing Regime
1. Three separate taxes levied on chemicals, petroleum products, and general corporate profits to fund the Superfund

2. Superfund pays for cleanups where PRPs are insolvent or unknown and advances money to EPA for cleanups pending recovery of costs from PRPs, but depleted.  

iii. Cleanup Process

A. EPA becomes aware of site and places in CERCLA Info System

B. EPA conducts Preliminary Assessment to ascertain risks at site, then maybe a Site Inspection.  May divide site into operable units for rest of process.  

C. EPA ranks sites under Hazard Ranking System by potential for human exposure

D. Sites above a cutoff score are placed on National Priorities List (NPL), and are eligible for Superfund money

E. For NPL sites, a Remedial Investigation/Feasibility Study (RI/FS) is prepared

F. EPA issues Record of Decision (ROD) analyzing alternative remedies, w/costs, and selects remedy for implementation.

G. Remedial Design/Remedial Action (RD/RA): detailed design of remediation and actual cleanup of site

iv. Determination of Cleanup Standards

A. Cap site or remove/incinerate soil?  Groundwater contamination more tricky.  

B. CERCLA says to select remedies protective of “human health and the environment”

1. Cost effective

2. To max extent practicable, utilize permanent solutions and technologies that will results in permanent and significant decrease in volume, toxicity, and mobility of contaminants

C. Still leaves discretion, and EPA has leaned towards more permanent/costly measures

D. CERCLA requires cleanup in accordance with any “legally applicable” or “relevant and appropriate” requirements (ARARs) (so federal env law, more stringent state stds).  

1. Problematic for SDWA, since Superfund requires MCLGs achieved where SDWA is R&A

2. Exceptions to ARARs: 

a. If remedial action includes enforceable measures that will preclude human exposure to contaminated groundwater, then ARARs aren’t rqd.  

b. Any cleanup financed by Superfund, can deviate from ARARs to balance need for protection of health/welfare/environment and the availability of funds

c. ARARs don’t exist for soil remediation (huge element of cleanups)
b. CERCLA’s Basic Liability Scheme
i. NY v. Shore Realty Corp. (1985) (IV-10)

A. NY State sued Shore to clean up a hazardous waste (HW) disposal site.  When Shore bought it, he knew that HW was there and cleanup would be expensive, but he had not participated in generation/transportation of the HW.  Shore was an idiot, basically.  Soon after purchase, NY inspected, ordered Shore to begin cleanup, and sued to recover costs.

B. CERCLA not a regulatory std-setting statute such as CAA, but instead govt undertakes pollution abatement and polluters pay through tax and reimbursement liability.  States or political subdivisions can enter agreements with EPA so they can take action also, and sue responsible parties for remedial and removal costs (as long as consistent with NCP).  42 USC §9611, 9605, 9607, 9606(a), 9604(c), (d), 9607(a)(4)(A).
C. Court held that NY should be awarded response costs under §9607(a)(4)(A).  State’s assessment and supervision of removal of drums = response costs (even though state didn’t undertake actual removal).  

D. Holding confirmed that current owners are liable even if they did not cause any contamination.  

ii. Issue early on: whether CERCLA applied retroactively (before enactment).  Courts have agreed that it does apply retroactively to response and disposal costs, but not to natural resources damages.  
iii. CERCLA is ex post liability scheme (liable after the fact). But some HW disposals are covered ex ante by RCRA, which creates a tracking system for HWs.  

2. PRPs: Liable Parties (IV 16-29, R 304 n.1-3) §107(a)
a. Owner and Operator Liability
i. Current owners and past owners at time of disposal are liable.  
ii. US v. Bestfoods (1998) (IV-16) [operator liability]
A. US brought suit to recover cleanup costs.  Issue whether a parent corporation that actively participated in and exercised control over the operations of a subsidiary may be held liable as an operator of a polluting facility owned or operated by the subsidiary.  
B. Court determined no derivative liability for the acts of a subsidiary, unless corporate veil is pierced.  But a parent corporation actively participating and exercising control over the operations of the facility itself may be held directly liable as an operator of the facility.  Question is not whether the parent operates the subsidiary but rather whether it operates the facility.  Creates perverse incentives not to help subsidiaries with compliance decisions at all.
C. “Operator” under CERCLA is someone who directs the workings of, manages, or conducts operations specifically related to pollution (leakage or disposal of HW, or decisions about compliance with environmental regulations).  
iii. Lender Liability 

A. §101(20)(A) exempts people who hold indicia of ownership to protect a security interest without participating in management of a facility, which covers banks.  Lenders aren’t liable after foreclosure if they didn’t participate in mgmt prior to foreclosure and they seek to sell facility at the earliest practicable time on commercially reasonable terms.  §101(20)(E)(ii)

b. Arranger Liability §107(a)(3)
i. Most common prong for finding generators of HW liable.  “Arrange for” isn’t defined.  Conflicting decisions: that ‘intent to dispose’ is either determinative (generator not liable for spillage from contracted transportation trucks) or relevant but not necessary for liability.  Or…
A. Intent inquiry is only relevant for determining if a party is a PRP.  After that step, they are strictly liable and intent to have disposed of the waste in a different manner is irrelevant.

ii. US v. Aceto Agricultural Chemical Corp. (1989) (IV-23)

A. Broader interpretation of arranger liability: doesn’t require finding that PRP intended to dispose of a waste to find they ‘arranged for’ its disposal.

B. Aidex left their site really contaminated where they performed actual mixing/formulation of pesticides.  Aceto owned the pesticide while Aidex possessed it, though, so EPA sued them for costs.  Court found that generation of pesticide-containing wastes is inherent in pesticide formulation process, so hiring Aidex to formulate was tantamount to ‘arranging for’ disposal of the waste.  Court pointed to the remedial nature of the CERCLA statute and Congressional intent that those responsible for problems bear costs of cleanup.  
1. Sale vs Disposal: Can’t just call disposal a “sale” to avoid liability.  Courts look at whether the substance sold had value/usefulness and if the purchaser incorporated it into a product before later disposal to determine if it was a true ‘sale.’  

2. Here, Aidex performed a process on products owned by Aceto, for Aceto’s benefit and at their direction, where waste was contemporaneously generated and disposed of, and Aceto owned the hazardous substances as well as the work in the process.

c. Transporter Liability §107(a)(4)
i. Transporters of hazardous wastes only liable if they actively and substantially participate in the decision-making process which ultimately identifies a facility for disposal.  (Doesn’t need to be an independent decision to select the particular site, but has to have a significant voice in the selection process for liability.)

3. Joint and Several Liability (IV 30-51)
a. Standard of Liability

i. CERCLA never states J&SL on PRPs, but courts have always held this, relying on CL and Congressional intent (confirmed by leg hist and right to contribution in §113 in SARA Ams).

ii. US v. Chem-Dyne Corp. (1983) (IV-30)

A. Court found statutory language ambiguous, so looked to legislative history, then common law.  

1. When 2+ persons cause a distinct or single harm for which there is reasonable basis for division according to contribution, each is subject to individual liability for harm caused.  

2. When 2+ persons cause a single and indivisible harm, each is subject to liability for entire harm.  

3. Burden of proof of apportionment is upon each defendant, to show harm is divisible.

B. In this case, wastes have commingled and it’s unclear which waste belongs to who or which have contaminated the ground water.  Volume of waste an inaccurate predictor of risk b/c toxicity or migratory potential varies independently with the volume of waste.  Here defs did not carry burden of demonstrating divisibility and responsibility, so J&SL.

b. Divisibility

i. Chem-Dyne sets up divisibility principles, above.  A finding that harm is divisible lets PRPs avoid bearing orphan shares (from unlocated or insolvent PRPs), so issue is litigated lots.  Courts refuse to apportion volumetrically, typically.  

ii. US v. Vertac Chemical Corp. (2006) (IV-33)

A. Difficult to prove divisibility.  Lots of owners disposing at same site over years, lots of unlabeled drums just sitting around and leaking.  

B. A reasonable basis for divisibility must be proven by preponderance of evidence, and where harms are incapable of division, the court shouldn’t arbitrarily apportion.  

iii. In re Bell Petroleum Services (1993) (IV-36)

A. Court was willing here to apportion volumetrically.  Looked for sufficient evidence to determine amount of harm caused by each def.  Fact that apportionment is difficult and exact contribution cannot be proven with absolutely certainty and will require weighing evidence and making credibility determinations are inadequate grounds upon which to impose J&SL.  

B. Concluded one def met burden of proving a reasonable basis for apportionment.  This case had only one HW and no synergistic effects, that entered groundwater due to similar activities of three parties operating at different times.  So harm is proportionate to volume of tainted water discharged.  Can approximate the amount of HW discharged, even though records are incomplete; just need a reasonable basis.  

C. Dissent argued that the def met its legal burden that apportionment was possible, but failed to meet the factual burden supporting the amount of harm each party contributed.

iv. US v. Alcan AL Corp

A. Court declined to find liability where the pollutants discharged contributed no more than the pre-existing background level of hazardous substances.  

c. Contribution and Cost Recovery

i. After J&SL, one def may end up paying way more than his true proportional share of costs.  Contribution and cost recovery actions provide avenues through which damages may be equitably shared among multiple jointly and severally liable defs.  
ii. Case law is confusing and contradictory.  Different cost-sharing rules create different incentives for private parties to voluntarily initiate cleanup actions.  

iii. Contribution = §113(f) claim by and between J&SL parties for an apportionate division of the payment one of them has been compelled to make.  
A. Authorizes “any person…who is liable or potentially liable” under §107 to seek contribution “during or following any civil action under §106 of this title or under §107(a) of this title.”  (italics—Cooper Industries)
B. §113(f)(1) authorizes court to use equitable factors to allocate response costs among PRPs.  

C. Saving clause: “Nothing in this subsection shall diminish the right of any person to bring an action for contribution in the absence of a civil action under §106 or §107.”  Court held in Cooper Industries that this doesn’t create an independent cause of action.
D. Courts have broad discretion to allocate costs among PRPs in a contribution action.  Invokes court’s equitable powers to determine the appropriate allocation of liability.  

E. History:

1. Not originally present in CERCLA statute; solely an implied cause of action

2. Congress explicitly created a right to contribution for PRPs by adding §113(f) in 1986

iv. Cost Recovery = §107 allows “any person” to recover costs from PRPs.  
A. Imposes J&SL on a def, unless def demonstrates that causes of harm are divisible

B. Definitely allows non-PRPs.  
1. Initially unclear whether PRPs that had been J&SL could pursue other PRPs in cost recovery action to recover a share of their costs.  Concern that PRPs would circumvent J&SL while imposing it on other PRPs.  Also would let a PRP evade the shorter SOL (3 yr) governing contribution actions under §113.  
2. After SARA created §113, app cts held PRPs could not use §107 to bring action against other PRPs for cost recovery

C. Some courts interpreted §107 to find an implied cause of action for contribution that allowed PRPs who had paid more than their fair share of the clean-up costs to recover from PRPs.

1. After SARA created §113, some confusion over whether a PRP who didn’t satisfy the civil action rqmt of §113 could demand contribution from other PRPs under §107.  i.e. A PRP who spontaneously initially a cleanup without being sued for costs.  Addressed in Cooper Industries, where court didn’t allow a §113 contribution action, but didn’t address a §107 cost recovery or §107 implied right of contribution.  
v. Environmental Transportation Systems v. Enesco (1992) (IV-41)

A. Concerns equitable distribution of costs among PRPs in a contribution action

B. Contract to transport and dispose of PCBs, but one truck overturned and spilled 100 gallons of hazardous waste.  The truck company bore cleanup costs and then brought a contribution action against the disposer and the middle man.  Court decides fault was entirely the truck company’s fault, so the other parties are off the hook.  
C. Court sets out four-part test to establish a def’s liability:

1. Site in question is a “facility” under CERCLA

2. Def is a “responsible person” for the spill

3. There was a release of hazardous substances

4. The release caused Ptf to incur response costs

D. Gore Factors—evaluate to determine whether or not J&SL should be imposed (or as possible unexclusive consideration factors for making an equitable allocation decision):

1. Ability of parties to demonstrate their contribution can be distinguished

2. Amount of haz waste involved

3. Degree of toxicity of haz waste

4. Degree of involvement by parties in generation, transportation, treatment, storage, or disposal of the hazardous waste

5. Degree of care exercised by parties w/respect to the hazardous waste

6. Degree of cooperation by parties with govt to prevent harm to public health/env

vi. Cooper Industries v. Aviall Services (2004) (IV-45)

A. One PRP began voluntary cleanup and spent $5MM, then brought actions for contribution under §107 and §113.  Court said that §113(f)(1) requires that the PRP seeking contribution have been sued first.  Saving Clause doesn’t create a cause of action.  
vii. Three Methods for Voluntary Cleaner-Upper to Recover Costs from other PRPs

A. §113(f) Contribution is unavailable

B. Unclear if §107 works for cost recovery and/or implied right of contribution.  Pg IV-48.
4. Land Transactions (IV 52-66)
a. Liability for current landowners no matter how they acquired the property creates incentives for repeat players (lenders, developers) to investigate contamination before purchase.  Good b/c leads to earlier discovery of contamination and less spreading of toxics.  But individuals are not in such a position to know of CERCLA risks and costs. 
b. Innocent Landowner Defense (land purchase =/ contractual relationship)
i. §107(b)(3) applies if party can affirmatively establish that the release or threatened release was caused by act/omission of a 3rd party (non-employee or agent or contractual relationship).  Also def exercised due care w/respect to hazardous substance and took precautions against foreseeable acts/omissions of 3rd party.  
A. 1986 SARA Ams added 101(35) to redefine “contractual liability” and make clear that contractual relationship with 3rd party from sale of land doesn’t disallow a ILD if buyer didn’t know or have reason to know of haz substance when purchasing property.  i.e. Undertook all appropriate inquiries into previous ownership and use.  101(35) also exempts govt who acquire through escheat and individuals who acquire by inheritance or bequest.  

B. If all 101(35) elements satisfied, then land contract is not a contractual relationship under 107(b)(3) but all other elements of 107(b)(3) defense must be established still.

ii. US v. Pacific Hide & Fur Depot (1989) (IV-53)

A. Issue of what level of inquiry satisfies “all appropriate inquiry” requirement in 101(35).  Generally varies according to norms at time of purchase and the sophistication of the purchaser.  Court found all current owners were not liable b/c either received ownership interest from bequest and/or had no knowledge of the disposal practices onsite.  Said no inquiry can satisfy “all appropriate inquiry” standard in some circumstances.   Recently the inquiry standard has been defined by new regulations.
c. Past and Future Owners (3rd party act/omission not in connection with contract)
i. Even if a land contract qualifies as a contractual relationship (no innocent landowner defense), can still establish a 107(b)(3) defense by proving the 3rd party’s act/omission didn’t occur “in connection with” the contract.  

ii. Westwood Pharmaceuticals v. Natl Fuel Gas Distribution (1992) (IV-59)

A. Previous owner left hazardous substances in subsurface containers that were disturbed when later owner, unaware of their presence, constructed a warehouse.  After paying for cleanup, sued Natl Gas who claimed the 3rd party defense.  Court held landowner is precluded from raising 3rd party defense only if the contract between the landowner and third party somehow is connected with the handling of hazardous substances.  Said previous owner was not liable.  
d. Passive Migration and Leaking

i. Issue whether past owners can prove they were not an owner at the time of “disposal” if they didn’t put any HW in the land but just owned it while there was passive migration

ii. US v. CMDG Realty Co. (1996) (IV-62)

A. Def’s only activity was a soil investigation, which allegedly precipitated spreading of contamination after mixing the landfill to some degree.  Ptf contended prior owners are liable if they fail to stop migration of contaminants on their property.  

B. Turned into statutory construction argument on “leaking” and “spilling” where all other words in the series require human action.  Court concluded that passive migration doesn’t constitute disposal under CERCLA.  (However, 4th Cir. went the other way.)  

5. Cleanup Process and Standards (IV 67-99, R 287-295, 304-306 n.4-10)
a. The Cleanup Process

b. Cleanup Standards

i. Ohio v. EPA (1993) (IV-69)
A. NCP review.  H: EPA acted w/in its discretion and was reasonable. 

B. Issue of zero level.  States argued that MCLGs at zero should be considered ARARs.  EPA said it's scientifically impossible to measure zero, so when MCLG is zero, use MCL instead (closest practicable #).   EPA has made a categorical determination that MCLGs set at zero are never relevant and appropriate.  Ct says §121(d)(2)(A) gives EPA discretion.  Reasonable b/c of scientific arg.

C. Issue of remedy selection and consideration of cost.

c. ARARs

i. US v. Akzo Coatings of America (1991) (IV-76)
A. H: Mich's anti-degradation law is an ARAR.  §121(d)(2)(A).

1. Properly promulgated

a. Def "promulgated": not discretionary, and has general application.

b. General goal can be an ARAR.  

2. More stringent than fed std

a. §121(d)(2)(A)(ii).  

b. When no fed std exists, state std is more stringent.  Or when state law has broader coverage.

3. Legally applicable or relevant and appropriate

a. (See discussion p 79-80 for "legally applicable.")  Factors in relevance: evr media, type of substance, objective of potential ARAR.  Are they pertinent to the conditions of the site?  

4. Timely identified 

ii. Waiver of ARARs: when technically impracticable, when state hasn't consistently applied the stnd, and when it would create an even bigger risk

iii. Preemption of state law? 

d. Environmental Risks and Cleanup Costs

i. (R) The Magnitude and Policy Implications of Health Risks from Hazardous Waste Sites (Hamilton, Viscusi)
A. Analyzes risks addressed by remedies chosen at Superfund sites.  Most risk pathways are attributable to future land uses, usually of residential populations.  Questions then whether expensive, permanent cleanups should be replaced by cheaper containment measures coupled w/restrictions on future property uses.  But can you enforce these?

e. NCP and Contribution Actions

i. Raytheon Constructors v. Asarco (2000) (IV-92)
A. Stands for: no good deed goes unpunished.  Asarco trying to get money from Raytheon for cleanup.  Raytheon owes 40%.  

B. 5 elements of cost-recovery or cost-contribution claim: 1) D is covered person; 2) release or threatened release of HS from the site; 3) P incurred costs from that; 4) costs are necessary; 5) P's response actions consistent with NCP.  

C. Q: Was Asarco's cleanup "consistent with the NCP"?  No.

1. Gov't gets a presumption of consistency, but burden is on private party to recover.  Stnd: substantial compliance.  

2. 4 reqs of NCP remedial actions (more stringent than recovery): 1) ARARs; 2) site eval; 3) remedial investigation/feasibility study and selection of remedy; 4) remedial design/action.  + public comment.  + result of CERCLA-quality cleanup (def in regs).  

3. Feasibility study stage was not consistent.  See p 94 for required process.  Includes investigation with factors; feasibility eval; alternatives with objectives, suitable technologies, and alternative remedial actions; remedial alts screened against effectiveness, implementability, cost.  PLUS, further detailed analysis of alternatives w/ various factors, incl cost.  

4. Asarco argued that its Initial Work Plan was functionally equivalent (note they cooperated a lot with EPA to make it).  Ct thinks it's not detailed enough, not enough rigor in comparisons.  

5. Purposes of CERCLA imply need for flexibility BUT also need consistency.  (Judge knows it's unfair.)  

ii. 2d Cir: state participation = public participation. 

iii. NCP reqs for removal actions less detailed than remedial.  

6. Brownfields (IV 100-102)
a. Brownfields = unwanted sites b/c they're polluted, but should be developed.  Defn §101(39).

b. Probs: crime, urban sprawl, unlikely cleanup by EPA, foregone opportunity for econ growth.

c. EPA can send comfort letters (EPA not bound) or prospective purchaser agreements (case-by-case, time consuming).  2002 amd: bona fide prospective purchaser exemption from liability.  

d. §101(4), 107(r)(1).

e. Difference from innocent landowner defense is level of knowledge; bona fide potential purchaser provisions says actual knowledge of contamination is okay.  

f. Prevent windfalls. US has lien.  

g. §128 provides $ for state/local gov't to do initial assessments.  

NEPA (V 1-45)
1. Introduction

a. NEPA was first major environmental statute, lays out broad goals and steps for federal agencies to incorporate env considerations into decision-making.  

i. §101 has been held to not be substantive/enforceable

ii. Instead, NEPA treated as procedural statute requiring federal agencies to consider environmental impact of proposals before taking action.  §102(2)  Sets out EIS rqmts:

A. Include a detailed statement addressing the 1. environmental impact (direct and indirect; beneficial and detrimental), 2. any adverse environmental effects unavoidable if implemented, 3. alternatives to proposed action, 4. short- vs long-term use/productivity, 5. any irreversible/irretrievable commitments of resources involved in implementation.  

iii. NEPA applies to all federal agencies, but not states or private parties unless sufficient federal involvement to bring within the “federal nexus” (i.e. federal financing or federal permitting, pg V-12).
A. Decision whether to prepare an EIS receives A&C review 

B. NEPA is primarily about litigating EIS adequacy on procedural grounds

iv. To determine if EIS is required:

A. Determine whether proposal normally requires an EIS (yes) or is categorically excluded (no)

B. If unclear, then do an environmental assessment (EA) which determines whether to prepare an EIS or to make a finding of no significant impact (FONSI)

1. EAs still include info on environmental impacts as well as alternatives under §102(2)(E)

C. After EA, either file a FONSI or a Notice of Intent (NOI) to do an EIS

v. EIS Process:

A. Public process to determine scope or key issues to be included

B. Draft EIS filed with EPA, allowing time for public comments

C. Final EIS filed with EPA, and supplemental EIS prepared as required

vi. NEPA also created CEQ which promulgates regs and works with White House

vii. No private right of action under NEPA.  Instead, ptfs sue under APA for violations of NEPA.  APA requires final action by federal agency for judicial review.  (pg V-13)

b. Calvert Cliffs Coordinating Comm. v. US Atomic Energy Commission (1971) (V-3)

i. Court found the Atomic Energy Commission’s internal NEPA procedures to be incompliant with the NEPA statute.  AEC just had the NEPA paperwork accompany an application through the review process but not receive consideration.  Court struck down b/c wanted to see consideration of environmental issues at every important stage in the decision process, more than ritualistically.  
ii. NEPA’s procedural provisions require a strict standard of compliance.  Substantive policy of NEPA is flexible and doesn’t require particular results, allows for responsible discretion.  Substantive decisions won’t be reversed except for arbitrary CBA or insufficient allotment of weight to environmental values.  But courts can reverse when decision was not given individualized attention with proper balancing of environmental factors in good faith.  
c. Strycker’s Bay Neighborhood Council v. Karlen (1980) (V-9)

i. Question whether the substance of an agency decision can be challenged under NEPA.  Development on UWS in Manhattan was made to consider alternatives in their EA-ish document, and then told that they gave a delay too much weight in one of the alternatives.

ii. Court held that once and agency has made a decision subject to NEPA’s procedural rqmts, the court’s only role is to ensure the agency considered environmental consequences.  It can’t interject its discretion into the choice of action to be taken.  

2. Timing and Scope under NEPA 

a. Kleppe v. Sierra Club (1976) (V-15)
i. EIS must be done when there is a proposal for major federal action, but still hard to determine appropriate timing and scope of an EIS.  Scope here was hard b/c federal program operated at natl and local levels.  Coal reserves on federal land being developed, and studies were done in region, and for each local action.  Question was whether NEPA required a EIS on the entire Northern Great Plains region.  

ii. 102(2)(C) of NEPA requires EIS for proposals of major federal actions, of which there’d been none for the Northern Great Plains region—there was only proposed actions of local and natl scope.  There was no relationship between all proposed projects in the region to require one comprehensive impact statement.  Holding: EIS is not required until the agency has made a formal and final proposal.  
iii. Dissent: not encouraging the early consideration of environmental factors puts courts in the position of enjoining final agency action and does not create the right incentives for early consideration of environmental factors.  Wasteful of resources and time.  Prevents court from intervening prior to a formal agency proposal.  

b. Thomas v. Peterson (1985) (V-20)

i. Considers relationship between two actions and whether that relationship necessitates a single EIS.  Two projects: timber sales and road into timber area.  Forest Service prepared an EA for road, but made a FONSI.  Then did an EA/FONSI for the timber sales also.  Court asked whether road and timber sales were sufficiently related to require a single EIS considering cumulative impact of the overall project.  
ii. Court says there are situations that require one EIS b/c it would otherwise fracture into insignificant marginal environmental impacts what would be a collectively significant impact.  CEQ issued regulations concerning when multiple actions must have one EIS.  Required Forest Service to do a single EIS here b/c they’re “connected actions”: 1. automatically trigger other actions, 2. depend on the other action to proceed, and 3. aren’t justified except in the context of the larger plan.  “Cumulative actions” also require a single EIS, i.e. those with “cumulatively significant impacts.”  Also true here (sediments in river analysis).  
iii. Also important to have a cumulative impact EIS before the first project is initiated since having part of the process done sways the balance towards favoring completion.  

3. Adequacy under NEPA

a. Vermont Yankee Nuclear Power Corp. v. NRDC (1978) (V-25)

i. CEQ issued regs to consider energy conservation under NEPA after permit was issued to VT Yankee nuclear power plant.  Question whether they should have gone back to consider energy conservation, on the basis that the consideration of alternatives was inadequate.
ii. Concept of “alternatives” is bounded by notion of feasibility—doesn’t require consideration of only remote and speculative possibilities.  Statement of alternatives isn’t incomplete if it leaves out something conceivable but remote, and NEPA doesn’t require worst-case analysis.  Regulations weren’t made retroactive.  Alternatives concept evolves, as more alternatives become better known and understood.  Here the challenger declined to participate and be forthcoming at lower rounds, so it can’t do this now.  

iii. NEPA had substantive goals, but mandate to agencies is essentially procedural.  Requires a fully informed and well-considered decision.  Agency decisions should be set aside only for substantial procedural or substantive reasons mandated by statute, not because the court is unhappy with the outcome.  

b. Sierra Club v. US Army Corps of Engrs (1983) (V-29)

i. NYC intended to replace lower West Side Highway with “Westway” and was challenged b/c inadequate investigation and disclosure of impact of landfill project on fisheries in Hudson River (juvenile striped bass).  Issue of the quality of analysis in the EIS.  After concerns were raised about the fish, no supplemental EIS was prepared.  

ii. Cites VT Yankee and Kleppe.  Court can’t rule an EIS inadequate if the agency has made an adequate compilation of relevant info, analyzed it reasonably, didn’t ignore pertinent data, and made disclosures to the public.  Here, the Corp’s EIS contained false statements about the inter-pier area and fishes, and statements regarding aquatic impact weren’t compiled in objective good faith.  So no acceptable basis for a “reasoned” decision.  
c. Marsh v. Oregon Natural Resources Council (yr) (V-33)

i. Question of when new information necessitates a supplemental EIS once the project has begun.  NEPA creates commitment to prevent environmental damage by requiring agencies to focus on environmental effects of their actions.  So even if project has begun or has received initial approval, NEPA requires the agencies to file supplemental EIS when remaining govt action would be environmentally significant.  

ii. NEPA requires agencies to take a “hard look” at env effects of planned action.  If there remains a “major Federal action” to occur, and new info is sufficient to show remaining action will affect quality of human environment in a significant manner, or in a significant way not yet considered, a supplemental EIS is required.  Decision to prepare a supp EIS or not is reviewed by an A&C standard. 
iii. Here the Corps reviewed evidence, conducted a reasoned evaluation, and reached a decision, though perhaps disputable, that was not A&C, so Corps action is upheld.  

4. Environmental Assessment and EIS

a. Most agency actions stop after an EA/FONSI.

b. Hanly v. Kleindienst (1972) (V-36)

i. Debates merits of establishing an alternative to an EIS.  Agency submitted 25 pg EA concerning a jail annex to a courthouse before determining and EIS was not required.  Court looks at meaning of “significantly” affects human environment in §102(2)(C).  CEQ guidelines propose formal EIS where actions are likely to be controversial, but that’s silly since it just encourages litigation to create controversy.  Instead, “significantly” relates to 

A. Extent to which action will cause adverse env effects in excess of those created by the area’s existing uses

B. Absolute quantitative adverse env effects of action itself, including cumulative harm resulting from its contribution to existing adverse conditions.  

i.e. Absolute as well as comparative effects must be considered.

ii. Federal agencies must affirmatively develop a reviewable environmental record even for a threshold §102(2)(C) determination.  Before a preliminary, threshold determination of significance is made, the agency must give notice to public of a proposed major federal action so public can submit relevant facts (maybe a hearing, though not necessarily).  
c. If agency reasonably concludes on the basis of an EA that the project will have no significant adverse environmental consequences, an EIS is not required.

5. State NEPA

a. 15 states and DC have env policy acts modeled on NEPA.  Some provide for substantive review (diff from Strycker’s Bay), and some apply to all state actions (not just major).  States are usually sued under their own NEPA statute except when a sufficient federal nexus is created with the state project through federal funding, etc.  

6. Does NEPA Matter?

a. Mainly a procedural statute, but three major ways NEPA influences environmental regulation:

i. Provides a procedural framework that encourages political feedback and public participation.  Ensures env issues are brought into agency process before project begins.  

ii. Caused a change in composition of federal agencies—needed more env expertise, and culture has changed as a result

iii. NEPA can set stage for costly delays due to litigation, and high costs of EIS leads to attempts at creative solutions.  Led to environmental consulting.
Endangered Species Act
1. Introduction (VI-2)
a. Overview

i. ESA recognizes the importance of biological diversity and inadequacy of existing protections

ii. Two main protections

A. Prohibition on federal actions that jeopardize endangered or threatened species or result in destruction or adverse modification of their critical habitat §7(a)(2)

B. Prohibition on private takings of endangered species §9(a)(1)(B)

iii. ESA triggered when Secretary of Interior (for all but marine species, and has delegated administration of ESA to FWS) or Commerce (for marine species, has delegated administration to NMFS) lists a species as endangered or threatened (E/T) under §4(a)

A. Determination of E/T made “solely on basis of best scientific/commercial data available” without consideration of cost of protection §4(b)(1)(A)

B. Secretary may list on own initiative OR interested persons may petition for listing.  After petition, Secretary must take action within 12 months §4(b)(3)

C. Endangered if “in danger of extinction throughout all or a significant portion of its range” §3(6)

D. Threatened if likely to become endangered in the “foreseeable future” §3(20)

iv. Secretary must also designate a “critical habitat” upon listing §3(5), §4(a)(3)

A. May take “economic impact” and “other relevant impact” into consideration §4(b)(2)

v. Penalties: Civil §11(a) and Criminal §11(b)

vi. Citizen suits authorized against individuals for violations §11(g)(1)(A) and against Secretary for failure to perform nondiscretionary duty §11(g)(1)(C)

b. Distinct Population Segments (DPS)
i. ESA defines “species” to include subspecies and DPS (neither is defined) §3(16)
ii. Natl Assn of Home Builders v. Norton (2003) (VI-3)

A. Pygmy owl case.  Cons groups petitioned FWS to list in US and Mexico as ES.  FWS listed AZ owls as ES only.  Designated AZ owls as DPS, meaning it’s discrete in relation to other owls and significant to its species, based on geographic isolation and genetics.  Also subdivided DPS into AZ and Mexico populations b/c of intl boundary and diff populations.  Home Builders sued to have AZ owls not listed as a DPS distinct from Mexico owls; issue whether AZ owls are discrete and significant population.

B. DPS lets FWS list only a limited population as endangered, instead of the whole species.  

C. Population = Discrete if 1. separated from other populations or 2. delimited by boundaries.  (pg VI-6)  Question here is whether there are significant differences in conservation status across the intl boundary.  Cons status (according to DPS policy) means # of owls, so inquiry is differences in # owls across border.  Since diff, discrete finding not A&C.  

D. If discrete, then significance of DPS is considered, looking at 1. persistence of DPS in unique ecological setting, 2. evidence loss of DPS would result in a significant gap in range, 3. evidence DPS represents only surviving natl occurrence that may be more abundant elsewhere, or 4. evidence DPS differs markedly from other populations of the species.  Relied on 2 & 4 here.  Court didn’t find support for factor 4 in FWS analysis—requires appreciable genetic differences.  

E. Concludes FWS didn’t articulate a rational basis for finding that discrete AZ pygmy-owl population is significant to its taxon as a whole under 4th significance factor.  
2. Federal Actions (VI-10)
a. “Not Likely to Jeopardize”

i. TVA v. Hill (1978) (VI-10)

A. Application of the not likely to jeopardize requirement to a major federal dam underway before passage of ESA.  Question whether the ESA requires court to enjoin the operation of a virtually completed dam authorized prior to the statute when the operation would eradicate an endangered species (snail darter), and whether continued congressional appropriations constituted an implied repeal of ESA w/respect to that dam.  
B. Court held TVA would be in violation of ESA if it completed and operated the dam, and an injunction is the appropriate remedy.  If value of species is incalculable, amount spent on dam is irrelevant.  Appropriations aren’t equivalent to a statute.  Congress didn’t leave a statutory exception that fits this dam.  Statute requires caution, so injunction is appropriate.  

b. “God Squad” Exemption Process

i. AKA the Endangered Species Committee §7(e), authorized to exempt certain agency actions from “no jeopardy” rqmt §7(h).  Exemption requires a supermajority (5/7) §7(h)(1), finding that there are “no reasonable and prudent alternatives to the agency action” §7(h)(1)(A)(i), and that benefits of the action “clearly outweigh” benefits of non-jeopardizing alternative courses of action §7(h)(1)(A)(ii).  
ii. Portland Audubon Society v. Endangered Species Committee (1993) (VI-20)

A. Env groups challenged the God Squad’s (GS) exemption of timber sales in Oregon.  Court concluded the ex parte communications ban (ensuring that agency decisions are not included by private, off-record communications) applies when three APA rqmts are met, which they were here, so decision was unduly influenced.
c. Consultation Process

i. ESA requires consultation between agency contemplating a project and the ESA administering agency (FWS) to determine if “no jeopardy” rqmt is would be violated. 
ii. Thomas v. Peterson (1985) (VI-23)

A. Ptfs challenge approval of a timber road in a Wolf’s habitat, argued Forest Service didn’t follow ESA procedures.  Three step process:

1. Inquire if any T/E species present in area

2. If yes, prepare a biological assessment to determine if species likely to be affected.  (Can be part of an EIS or EA.)

3. If yes, agency must consult with FWS to get a biological opinion that determines the next step (come up with alternatives, abandon plan, or plan to minimize impact).

B. Here Forest Service skipped Step 1, so remedy must be an injunction pending ESA compliance.  Compares ESA and NEPA.  Strict substantive provisions of ESA justify more stringent enforcement of its procedural requirements, which are designed to ensure compliance with the substantive provisions.  

iii. Does it make sense for agency w/env expertise issue the final opinion on the project’s impact, or the agency with the most information about the project?  (Project agency gets the authority under NEPA.) 

d. Obligation to Conserve

i. ESA states all federal agencies shall carry out programs for conservation of E/T species §7(a)(1), §2(c)(1).  “Conserve” defn as “use of all methods and procedures necessary to bring any E/T species to point” where they don’t need saving. §3(3)
ii. Pyramid Lake Piute Tribe v. US Navy (1990) (VI-27)

A. Addresses what affirmative acts these provisions require of agencies.  Navy was diverting water from a river to irrigate buffer zones around runways.  Ptfs argued the inadequate flows were dangerous to the cui-ui fish.  Agency has an affirmative obligation to conserve under §7(a)(1).  Question whether agency’s primary goals come first or obligation to conserve supersedes.  Somewhere inbetween, but due to insignificant impact of Navy’s action on the fish, Navy doesn’t have to accept the Tribe’s proposal.  
3. Private Actions (VI-31)
a. Private Takings

i. §9(a)(1)(B) makes unlawful for any person to “take” any listed species.  “Take” defn §3(19): harass, harm, shoot, capture, etc.  

A. Meaning of “harm” is unclear.  Does changing/destroying habitat count?  Does it look for harm to particular animals or just conceivable harm to a species generally?  See Sweet Home—indirect harms count.
ii. More lenient than the “no jeopardy” rqmt since 

A. §9 only applies to ES (not threatened)

B. Also, private parties may apply for permits for otherwise violatory actions §10(a) (permits here are broader than those God Squad would grant).  

C. Jeopardy rqmt triggered for potential harm and Takings only triggered if a taking actually occurs.  

D. Significantly less stringent rqmts on private actors than on govt actors

iii. Babbitt v. Sweet Home (1995) (VI-31)

A. FWS developed regs to define “harm”, including adverse habitat modification that actually kills or injures ES, which was challenged here.  

B. Court decides the regulation is reasonable b/c

1. Ordinary defn of “harm” supports it (cause hurt or injure), encompasses direct and indirect injuries

2. Purpose of ESA to protect against harmful activities

3. Congress meant for §9(a)(1)(B) to prohibit indirect and deliberate takings

So secretary’s interpretation is reasonable.  Long dissent using statutory construction…

b. Incidental Take Permits and Habitat Conservation Plans

i. §10(a) authorizes Secretary to issue permits for otherwise proscribed takings that are ‘incidental to the carrying out of otherwise lawful activity.’  Or exemptions for scientific purposes.  §10(a)(1)(A).  
A. As a condition of the Incidental Take permit, the holder must submit a conservation plan to “minimize and mitigate” the impact of the taking.  §10(a)(2)(A)(ii).  Usually involves a commitment to acquire and conserve some land to provide a suitable habitat for the species.  

ii. Natl Wildlife Federation v. Norton (2005) (VI-40)
A. Secretary issued Incidental Take Permit to a developer upon approval of a habitat conservation plan (HCP) with mitigation lands acquired at a 0.75 to 1 ratio.  Snake and hawk at issue.  

B. Sets out steps for ITP process and rqmts (pg IV-41).  Court decides the replacement habitat is quantitatively less but qualitatively equivalent b/c of high quality, managed specifically for the species, so determination that mitigation was proportionate was not A&C.  

Environmental Enforcement

1. Citizen Suits
a. Gwaltney of Smithfield v. Chesapeake Bay Foundation (1987) (VII-1)

i. Issue whether CWA allows citizen suits for wholly past violations, since it

ii. Gwaltney had been in violation of NPDES permit for several pollutants for years.  Statute requires that complaint allege a violation occurring at the time of suit.  Court says the provision is primarily forward-looking, after examining verb tense and a notice provision.  But also discusses Rule 11 of FRCP about allegations being based on good-faith belief and grounded in fact, so remands on that question.

iii. Scalia disagrees b/c he wants to see ptfs make a showing of proof of the allegations; statute just allows suit to be “commenced.”  He says question should be whether violator had taken remedial steps that had clearly achieved effect of curing past violations by the time suit was brought.

b. Afterwards, Congress amended CAA to explicitly allow citizen suits based solely on prior violations.  42 USC §7604(a)(1)

2. Environmental Crimes

a. United States v. Hansen (2001) (VII-9)

i. Case where management let employees slosh around in mercury and caustic toxics and denied seeing this as a problem.  Employees were harmed, sick.
ii. For conviction of knowing endangerment under RCRA, defs must knowingly have caused illegal treatment, storage, or disposal of HW while knowing it placed others in imminent danger of death or serious injury.  42 USC 6928(e).  Def acts “knowingly” if aware or believes his conduct substantially certain to cause danger of death or serious bodily injury.  42 USC 6928(f)(1)(C).  Must possess “actual awareness or belief.”  §6928(f)(2)(A).  Can use circumstantial evidence.  

iii. Court found employees did not consent to the risks and that the management knew the plant was out of compliance and violations were inevitable, so they acted “knowingly.”  

b. Blurb about EPA’s role of investigation and factors leading to increased likelihood of attention

3. Civil Penalties

a. See formula pg VII-16

b. Sierra Club v. Cedar Point Oil Co. (1996) (VII-14)

i. Court must calculate the maximum penalty ($25k/day + inflation) that could be assessed and then reduce, if applicable, by statutory factors.  Even though court reduced penalty to only economic benefit here, assessment was upheld b/c process of weighing statutory factors is highly discretionary with trial court.  But doesn’t make for good incentives…

c. EPA Incentives for Self-Policing, Final Policy Statement (2000) (VII-16)

4. Overfiling

a. Harmon Industries v. Browner (1999) (VII-22)

i. EPA delegated RCRA to Missouri, who entered a consent decree that didn’t impose civil penalties for violations since they self-reported and cooperated.  EPA also brought Harmon before an ALJ separately, who found civil penalties to be appropriate, and EAB affirmed.  Harmon sued in district court to challenge the EPA decision to overfile (duplicating enforcement actions).  Court looks at “in lieu of” language.
ii. Court found that delegation of RCRA gave state everything including enforcement authority that supplants federal.  Says:

A. State has primary enforcement authority.  If state enforces first, federal can’t.

B. When dissatisfied with a state’s enforcement, federal can allow state opportunity ot correct deficiency, and then rescind state authorization for the program, before taking over to enforce.

C. Federal can enforce where a state fails to initiate enforcement action itself, after providing written notice to the state

b. Circuits are split on whether overfilling is allowed, though.  In CAA context, courts have allowed overfilling more often.  

5. Settlement (VII-28)
a. Settlement of Citizen Suits

i. Penalties imposed by a citizen suit are paid to US Treasury, so citizen groups should prefer settlement if favorable terms can be reached.  Also allows for good PR for violator when doing environmental cleanups.  

ii. Citizens are entitled to claim atty fees when they bring a successful citizen suit.  

b. Supplemental Environmental Projects

i. Defs may prefer SEPs b/c avoids costly litigation, helps with PR, and provides a benefit to the local community.  

ii. EPA encourages SEPs but restricts what is allowed.  Must advance an environmental statute and have an adequate nexus to the violation.  SEP scope and type must be defined in a settlement agreement. i.e. Can’t just be a monetary donation.  

Environmental Law Statutes

Clean Air Act

NAAQS

§ 109(a)-(b)

SIPs 

§ 110(a)(1)-(2), (c)(1), (k)(4)-(5) 
NSPS 

§ 111(a)-(b) 
PSD

§ 160-162, 163(a)-(b), 164(a)-(b), 165(a), 169

NA

§ 171-172, 173(a)-(c)

Interstate
§ 110(a)(2)(D), (k)(5); 126(b)

Clean Water Act


Intro


§ 101(a)

Effluent Limitations
§ 301(b)(1)(A), (b)(2)(A), (c); 306(a), (d)


Water Quality Stds
§ 301(b)(1)(C), 302(a), 303(a)-(d)


CERCLA/Superfund


PRPs

§107(a), (b), (p); 101(20)

J&S Liability
§ 113(f), 122(g), 107(o), 113(e)


Land Trans.
§ 101(35), (40); 107(q)-(r)


Cleanup Stds
§ 121(a), (b), (d)

NEPA


§ 2, 101, 102
Natural Resources


ESA
§ 3(6), (20); 4(a), (b), (f); 7(a)-(h); 9(a); 10(a)

Environmental Enforcement

Citizen Suits

